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CHAPTER  I 

INTRODUCTION  AND  DEFINITION 

Two  conventions  met  in  Sydney,  Australia,  in  the  month 
of  September,  1890.  One  represented  the  interests  of 
almost  all  the  organized  labor  of  the  continent,  while  at  the 
other  council  sat  the  controllers  of  its  several  largest  indus- 
tries.' A  strike  was  in  progress,  but  not  a  strike  of  the 
ordinary  type.  Thousands  of  men  in  all  parts  of  the  island, 
some  even  in  New  Zealand  and  Tasmania,"  had  refused  to 
work  until  justice,  as  they  regarded  it,  should  be  done  to  a 
few  marine  officers  involved  in  a  dispute  with  their  employ- 
ers. Trade  lines  had  disappeared.  Sailors,  sheep-shearers, 
miners,  cooks,  stewards,  stokers  and  dockers,  all  stood  side 
by  side  in  their  great  struggle. 

As  an  illustration  of  the  possibilities  of  industrial  warfare, 
this  strike  has  had  few  counterparts  in  the  world's  history. 
In  Australia  an  uprising  on  such  a  scale  was  altogether 
unknown.  With  true  British  instinct,  the  Government  of 
New  South  Wales  at  once  appointed  a  Commission  to  inves- 
tigate the  subject,  and,  if  possible,  to  suggest  a  remedy.  The 
report  of  this  Commission,  a  quarto  volume  of  over  a  thous- 
and pages,  is  the  most  comprehensive,  if  not  the  most  val- 
uable, work  ever  published  on  the  subject  of  strikes.3  In 
this  report  the  essential  features  of  the  new  movement  are 

*  Nineteenth  Century^  t.  29,  p.  234. 

*  Report  of  the  Labour  Correspondent  to  the  Board  of  Trade  upon  Strikes  and 
Lockouts  in  i8^j  p.  252  (ParL  Papers,  1890-1S91,  v.  Ixxviii.). 

'  I  am  indebted  to  Dr.  Albert  Shaw  for  the  nse  of  his  copy  of  this  report. 
9l  9 
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Stated  in  words  which  have  an  international  application,  and 
are,  therefore,  reproduced  here." 

"  The  federation  of  labor  and  the  counter-federation  of  employers 
is  the  characteristic  feature  of  the  present  epoch.  A  few  years  ago 
each  Union  was  an  independent  organization  though  the  sympathy 
between  the  different  trades  was  strong,  and  showed  itself  repeatedly 
in  the  form  of  subscriptions  to  other  trades  when  their  members 
were  on  a  strike  or  were  locked  out.  But  now  the  Union  of  men  in 
a  trade  has  developed  into  a  Union  of  different  trades  together,  and 
practical  sympathy  has  taken  the  form  of  aiding  a  strike  by  striking 
also.  This,  of  course,  has  the  effect  of  increasing  the  area  of  the 
contest  and  of  dragging  into  it  persons  not  originally  involved." ' 

This  increased  area  of  the  contest  and  the  large  number 
of  men  who  are  thus  involved  has  made  the  sympathetic 
strike  the  subject  of  considerable  attention.  The  great 
strike  at  the  London  Docks  in  1889  was  largely  sympathetic, 
while  the  gigantic  contest  at  Chicago  in  1894  was  almost 
entirely  so.  More  significant,  however,  than  the  great  size 
of  sympathetic  strikes  is  the  fact  that  such  strikes  seem  to 
have  no  necessary  limit  to  their  extension.  The  number  of 
men  who  may  decide  to  strike  "  out  of  sympathy  "  is  infinite. 
Infinite  extension  was  impossible  before  the  sympathetic 
regime.  A  strike  was  limited  by  custom  to  those  who 
suflTered,  who  had  grievances  to  be  redressed.  The  origfin- 
ators  of  a  sympathetic  strike  recognize  no  such  limits.  In 
every  one  of  the  great  sympathetic  strikes  of  history  threats 
of  a  universal  strike  have  been  put  forth.'  It  is  these 
threats,  or  more  truly  the  possibility  behind  them,  which 
give  the  study  of  sympathetic  strikes  its  importance  and 
give  to  its  conclusions  a  very  practical  value. 

^  Report  of  the  Royal  Commission  of  New  South  Wales  on  Strikes,  1891,  p.  27. 

*What  is  probably  the  earliest  of  these  threats  appeared  in  the  New  York 
Times,  March  24, 1886. 
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Readers  are  familiar  with  the  strike  discussions  which  fill 
so  large  a  place  in  the  magazines  of  the  day.  Such  articles 
aim  to  justify  one  side  or  the  other  in  the  case,  or  to  enable 
the  reader  to  do  so.  To  this  end  the  story  of  the  dispute  is 
recounted  in  great  detail,  with  its  agreements  which  are  not 
kept,  its  understandings  which  are  not  understood,  the  wage 
system  in  use,  complicated  sometimes  by  sliding  scales  and 
bonuses,  and  the  usual  amount  of  personality  and  abuse. 
Such  details  are  essential  to  the  understanding  of  "  griev- 
ance" strikes.  Their  introduction  is  in  order  to  explain 
the  causes  and  justice  of  the  movement.  These  last,  how- 
ever, are  questions  which  it  is  unnecessary  to  touch  when 
sympathetic  strikes  only  are  described.  The  omission  of 
these  complicated  and  sometimes  technical  details  may 
make  the  present  discussion  less  obscure  than  the  average 
article  on  the  subject  of  strikes.  The  study  attempted  here 
confines  itself  to  the  machinery  by  which  an  original  or 
grievance  strike  is  extended  sympathetically.  In  what 
direction  does  this  extension  take  place?  How  does  it 
accomplish  its  purpose  in  aiding  the  original  strike  ?  What 
limits,  if  any,  are  there  to  such  an  extension?  These  are 
the  questions  to  which  an  answer  is  attempted  in  the  follow- 
ing pages. 


The  industrial  phenomenon,  now  generally  called  a  sym- 
pathetic strike,  has  probably  been  in  existence  for  a  quarter 
of  a  century.  The  name  is,  however,  of  more  recent  date, 
and  has  been  reached  by  a  process  of  natural  selection.  At 
first,  owing  to  the  resemblance  between  a  general  and  a  sym- 
pathetic strike,  the  former  word  was  used  to  describe  both 
indiscriminately.  Later,  when  the  desirability  of  a  distinc- 
tion became  apparent,  various  phrases  were  tried.  Such 
strikes  were  called  "general  strikes  to  enforce  particular 
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claims," »  "  adhesive  strikes," '  "  strikes  on  principle,"  ^ 
"assistance  strikes,"*  strikes  "out  of  sympathy"  or  "on 
sympathy;"  but  the  simpler  phrase,  sympathetic  strike, 
used  first  about  the  time  of  the  strike  on  the  Southwestern 
Railroad  system  in  1886,5  has  now  supplanted  all  others, 
though  it  is  only  within  the  last  two  years  that  the  term  has 
entirely  emerged  from  quotation  marks — the  swaddling 
clothes  which  betrayed  its  infancy.^ 

Although  the  term  sympathetic  strike  has  now  attained  a 
sufficiently  definite  meaning,  it  is  often  made  to  include 
strikes  which  cannot  properly  be  called  sympathetic.  The 
so-called  general  strikes  are  not  necessarily  sympathetic.  In 
1886  there  were  numerous  strikes  throughout  this  country, 
sometimes  comprising  several  localities,  often  including  all 
the  trades  of  one  locality.  The  action  was  more  or  less  pre- 
concerted and  carefully  planned,  but  all  the  strikers  had 
some  grievance.  In  fact  they  all  had  the  same  grievance. 
They  were  fighting  for  the  eight-hour  day.  Their  action 
was  general,  but  not  sympathetic.^ 

There  is  another  class  of  strikes  sometimes  confused  with 
sympathetic  strikes.  They  may  be  called,  for  lack  of  a  better 
name,  contagious  strikes.  The  business  depression  of  1 876 
caused  great  suffering  among  the  laboring  classes  of  this 
country.  Their  wages  had  reached  the  striking  point  in 
1877.  The  beginning  was  made  by  the  employees  of  the 
Baltimore  and  Ohio  Railroad,  and  the  impulse  quickly  spread 
to  the  Pennsylvania  system.  In  an  incredibly  short  time 
strikes  had  taken  place  in  Maryland,  Pennsylvania,  West 

*  Saturday  Review^  v.  70,  p.  472.  •  Economic  Journal^  v.  3,  p.  725. 

*  Smith  and  Nash,  The  Docker^  Strike,  p.  8. 

^  House  Reports,  49th  Congress,  2d  Session,  v.  i  part  i,  p.  1S4. 

*  Public  Opinion,  v.  4,  p.  59.  •  Spectator  (1896),  v.  77,  p.  105. 
Brctdstreets,  t.  13,  p.  290. 
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Virginia,  Ohio,  New  York,  New  Jersey,  Indiana,  Michigan, 
Illinois,  Kentucky  and  Missouri.  The  movement  was  not 
confined  to  railroad  men.  Other  industries  soon  became  in- 
volved, and  factories  of  all  descriptions  lay  idle.*  In  these 
strikes  there  was  an  undoubted  sympathy  between  the 
strikers,  but  they  were  not  sympathetic  strikes  in  any  proper 
sense,  for  the  underlying  motive  prompting  the  strike  was 
not  sympathy  with  abused  fellow  workmen,  but  was  griev- 
ances felt  by  the  strikers  themselves.  The  cause  of  contagious 
strikes  is  psychological  rather  than  economic.  The  "  strike 
fever  "  gets  into  the  body  of  labor,  and  a  *'  mania  for  strikes  " 
is  the  result.  It  is  usually  impossible  to  discover  any 
economic  foundation  whatever. 

There  is  still  another  class  of  strikes  nearly  related  to  sym- 
pathetic strikes,  though  not  identical  with  them.  They  may 
perhaps  be  called  compulsory  strikes.  This  compubion 
assumes  two  different  forms.  It  may  be  an  unavoidable  re- 
sult of  the  original  cessation  of  work.  A  strike  of  thirty-two 
engine-men  in  an  English  colliery,  in  1891,  threw  two  thou- 
sand miners  out  of  work.  During  that  year  24  per  cent,  of 
those  out  of  work  because  of  strikes  were  so  against  their  will' 
— ^were  in  this  sense,  compulsory  strikers.  There  is  also  a 
violent  sort  of  compulsory  strike,  which  is  still  quite  common 
where  police  protection  is  insufficient  or  is  delayed.  In 
May,  1894,  the  miners  in  the  vicinity  of  Denver  were  out  on 
a  strike  for  higher  wages.  Feeling  that  their  chance  of 
success  would  increase  with  their  numbers,  they  organized 
a  so-called  "  army  of  intimidation."  Seizing  and  fortifying 
a  certain  hill  as  a  sort  of  rendezvous,  they  made  repeated 
sallies  upon  the  mines  in  the  neighborhood,  forcing  the  un- 

*  DacQS,  Annah  of  the  Great  Strikes;  also,  Third  Annual  Report  of  the  Com- 
WMsioner  of  Labor,  1887,  p.  1071. 

^Strikes  and  Lockouts  in  i8pi,  p.  38.  (Pari.  Papers,  1893-1894,  v.  boodii 
Futi.) 


Digitized  by  VjOOQIC 


1 4  SYMPA  THETIC  STRIKES  [  1 4 

willing  into  their  ranks  by  free  use  of  pistols,  clubs  and  stones.' 
Such  strikers  are  plainly  not  sympathetic  strikers.  In  many 
cases,  however,  it  is  more  difficult  to  decide  whether  the 
threats  of  the  visiting  strikers  intimidate  the  men  into  declar- 
ing a  "  compulsory  strike  "  or  whether  the  arguments  of  the 
visitors  persuade  them  into  declaring  a  sympathetic  strike. 

Exactly  what  constitutes  a  sympathetic  strike  must  now 
be  plain.  Such  a  strike  occurs  when  workmen  "  having  no 
grievance  of  their  own  take  action  out  of  a  belief  that  an- 
other body  of  workers  is  not  fairly  treated,  and  so  take  up 
the  cause."* 

One  word  in  this  definition  requires  explanation.  Sym- 
pathetic strikers,  it  is  asserted,  have  no  **  grievance " 
against  their  employers.  Presumably  they  have  no  per- 
sonal interest  in  the  outcome  of  their  strike,  no  axe  of 
their  own  to  grind.  But  this  is  never  the  case.  Sympa- 
thetic strikers  always  expect  to  have  the  favor  returned 
when  their  need  arises,  and  have  at  least  this  much  of  per- 
sonal interest  in  the  result  of  their  "  sympathetic "  strike. 
The  essential  feature  of  such  strikes,  moreover,  is  not  the 
entire  lack  of  advantage  which  the  striker  expects  to  gain 
from  his  action.  A  sympathetic  strike  receives  its  name 
not  so  much  because  its  motive  is  sympathy  only — there 
has  never  yet  been  an  over-production  of  simon-pure  sym- 
pathy in  the  matter  of  strikes — but  because  its  motive  is  not 
selfish  only.  Altruism  is  necessarily  present  in  a  sympathetic 
strike,  but  beneath  it  all  is  the  consciousness  that  "an  in- 
jury to  one  is  the  concern  of  all.*' 3     The  benefits  gained  by 

*  Contemporary  Review,  t,  66,  p.  74. 

*  Report  of  the  Bureau  of  Statistics  of  Labor  of  the  State  of  New  York,  1890, 
Part  i,  p.  935. 

'This  altruistic  element  is  emphasized  in  the  expression  sympathetic  strike,  bat 
is  entirely  ignored  in  the  name  which  the  French  hare  given  to  the  same  phe- 
nomenon.    ("  Grive  par  solidariti,  sans  demande   spiciale!^    Statistique  des 
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an  ordinary  striker  accrue  to  him  first,  and  to  others  only 
through  him ;  while,  with  sympathetic  strikers,  the  process 
is  exactly  reversed.  Their  personal  advantage  is  subordi- 
nated in  time,  and  usually  too  in  degree,  to  the  advantage 
of  their  fellows.  The  ordinary  striker  protests  against  an  in- 
jury which  he  already  feels,  or  which  threatens  to  affect  him 
at  a  definite  time  in  the  future.  A  sympathetic  striker  pro- 
tests against  an  injury  which  affects,  or  definitely  threatens 
to  affect,  some  fellow  workmen,  but  which,  he  believes,  will 
affect  himself  at  some  more  or  less  indefinite  time  in  the 
future.  Expressed  in  terms  of  economic  theory,  the  striker 
works  for  present  and  the  sympathetic  striker  for  future  goods. 
It  is  obvious,  however,  that  no  "  working  definition "  can 
be  made  to  rest  upon  so  variable  a  distinction.  In  propor- 
tion as  the  benefit  to  be  derived  from  a  strike  becomes  less 
distant  and  indefinite,  it  would  become  less  truly  a  sympa- 
thetic strike.  A  great  borderland  of  difficulty  is  thus  re- 
vealed, where  it  would  be  next  to  impossible  to  apply  the 
criterion  of  sympathy — or  its  reverse,  the  immediateness  of 
advantage — in  order  to  classify  strikes  as  sympathetic  or 
not.  A  more  practical  criterion  is  found  in  the  nature  of 
the  dispute  which  causes  the  strike  in  question.  In  a  strike 
of  the  ordinary  type,  the  dispute  concerns  the  mutual  rela- 
tion of  the  disputants,  while  in  a  sympathetic  strike,  it  does 
not.  Sympathetic  strikers  object,  not  to  their  employers  at- 
titude toward  them^  but  to  his  attitude  toward  certain  other 
parties^ — an  attitude  which  is  hostile  to  labor.  He  re- 
fuses a  living  wage,  it  may  be,  to  the  women  in  the  estab- 
lishment— a  directly  hostile  attitude  toward  labor  in  general ; 
or  he  assists,  in  some  way,  a  fellow  employer  involved  in  a 
strike,  and  thus  indirectly  attacks  the  cause. 

Grives,  1893,  P*  '5^0  ^^  ^^>  '^Government  by  Injunctions^  {Economic  Studies^ 
American  Economic  Association^  vol.  iii,  no.  i,  page  9.)  Mr.  Dtmbar  speaks 
of  the  "so-called  sympathetic  strikes." 
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In  this  sense,  therefore,  sympathetic  strikers  may  be  said 
to  have  "no  grievance"  against  their  employers.  There 
may  be  a  dispute,  but  unless  it  concerns  the  mutual  relations 
of  the  disputants,  no  grievance  exists.  The  dispute  which 
precipitated  the  railroad  strikes  at  Chicago  in  1894  con- 
cerned the  hauling  of  Pullman  cars.  Manifestly  this  did  not 
involve  the  mutual  relations  between  the  railroad  com- 
panies and  their  men.  The  latter,  therefore,  had  no  griev- 
ance, and  their  strike  was  sympathetic. 


The  phrase  "sympathetic  lockout"  has  not  yet  found  a 
place  in  the  English  language.'  A  place  is  assured  for  it, 
however,  for  the  phenomenon  is  as  distinctive  as  the  sympa- 
thetic strike,  and  is  its  exact  counterpart.  In  fact,  as  will  be 
shown  later,  the  sympathetic  lockout  antedates  the  sympa- 
thetic strike  by  at  least  a  quarter  of  a  century,  although  it 
has  always  been  called  a  lockout  merely.  A  sympathetic 
lockout  occurs  when  an  employer  discharges  men  against 
whom  he  has  no  grievance,  in  order  thus  to  enforce  the 
settlement  of  some  other  dispute.  As  in  the  case  of  sympa- 
thetic strikes,  the  employer  may  have  a  dispute  with  his 
men,  but  it  is  not  a  dispute  which  concerns  the  mutual  re- 
lations between  him  and  them,  and  can  not,  therefore,  be 
said  to  constitute  a  grievance.  Disputes  which  may  thus 
precipitate  a  sympathetic  lockout  are  always  of  one  type, 
and,  therefore,  require  but  little  explanation  at  this  point 
The  employer  demands  that  his  men  shall  cease  contributing 
to  the  support  of  men  on  a  strike.  The  employees  refuse, 
and  the  sympathetic  lockout  begins. 

'  The  phrase  wis  used  by  the  London  correspondent  of  the  New  York  Evening 
P0St,  July  17, 1897,  in  regard  to  the  engineering  dispute.  More  than  a  year  pre- 
viously, however,  I  had  used  the  expression  in  a  paper  upon  the  subject,  an  inter- 
esting indication  that  the  distinction  is  really  demanded. 
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The  distinction  which  has  just  been  explained  between  a 
s)rmpathetic  strike  and  a  sympathetic  lockout  implies  an 
equally  marked  distinction  between  a  strike  and  lockout  of 
the  ordinary  type.  As  a  matter  of  fact  this  latter  distinction 
is  a  very  difficult  one  to  draw.  There  is  but  little  agreement 
among  writers.  One  prominent  statistician,  becoming  hope- 
lessly involved  in  the  difficulties  which  invariably  arise  when 
the  attempt  is  made  to  apply  any  distinction  to  actual  dis- 
putes, has  made  unconditional  surrender.  Such  an  unsettled 
condition  in  regard  to  fundamental  terms  is  remarkable,  and 
warrants  consideration  in  this  place,  although  its  bearing 
upon  the  sympathetic  movement  is  only  slight. 

The  phenomenon  strike  is  as  old  as  the  Israelitish  insur- 
rection in  Egypt,  though  the  word  has  probably  not  had  its 
present  technical  meaning  much  more  than  a  century — 
since  the  Industrial  Revolution  in  fact  The  expression 
lockout  is  of  even  more  recent  origin.  The  earliest  use 
which  I  have  been  able  to  discover  is  in  the  Report  upon 
Trade  Societies  and  Strikes  prepared  for  the  National  Asso- 
ciation for  the  Promotion  of  Social  Science,  and  presented 
at  the  annual  meeting  of  that  body  in  Glasgow  in  i860.  In 
this  Report  the  word  is  used  almost  exclusively  to  describe 
the  phenomenon  more  properly  called  a  sympathetic  lockout. 
The  doors  were  closed  upon  men  who  were  not  involved 
in  the  original  dispute,  but  who  were  supposed  to  be  assist- 
ing the  original  strikers.  This  was  the  common  meaning  of 
the  expression  as  late  as  1870.'  Mr.  Greorge  Potter,  writing 
in  that  year,  classifies  strikes  as  "aggressive"  and  "de- 
fensive," according  as  the  initiative  rests  with  the  men  or 
with  their  masters.     A  "defensive  strike  "would  to-day  be 

^One  of  the  most  eminent  authorities  on  the  subject  of  labor,  Dr.  Brentano, 
discussed  the  lockout  in  1876  at  considerable  length  but  used  the  word  ah^ays  in 
its  original  meaning  of  sympathetic  lockout  {Relation  of  Labor  to  Law  of 
To^y,  p.  131.) 
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called  a  lockout.  But  a  lockout,  Mr.  Potter  insists,  is  some- 
thing entirely  different  from  either  of  these.  He  then  de- 
scribes the  sympathetic  lockout.'  From  this  it  is  plain  that 
the  original  meaning  of  the  expression  lockout  was  much 
narrower  than  that  in  use  to-day.  By  1880  the  widening 
process  seems  to  have  begun.  Mr.  Joseph  D.  Weeks,  writ- 
ing in  that  year,  describes  the  sympathetic  lockout  and  adds, 

"This  would  be  a  lockout,  and  it  is  only  with  reference  to  such 
lockouts  that  the  word  is  frequently  used.  However,  the  broader 
signification,  which  includes  all  stoppages  of  work  resulting  from  a 
demand  or  other  action  of  the  employers,  is  to  be  preferred." ' 

The  door  had  been  opened  and  trouble  at  once  began. 
An  Alliance  of  Organized  Trades  had  been  formed  in 
England  in  order  **  to  support  the  members  of  any  trade 
who  should  find  themselves  locked  out  by  their  employers." 
The  organization  was  wrecked,  however,  because  its  judicial 
council  was  unable  to  decide  ''  what  constituted  a  lockout 
as  distinguished  from  a  strike."  Almost  every  union  found 
it  both  easy  and  desirable  to  call  the  dispute  in  which  it 
was  involved  a  lockout  rather  than  a  strike.3 

The  reason  for  the  coinage  of  the  expression  lockout  and 
for  its  subsequent  extension  in  meaning  are  equally  plain. 
The  discharge  of  men  against  whom  their  employers  had  no 
grievance  could  not  possibly  be  called  a  strike.  It  was  a 
new  thing  under  the  sun  and  demanded  a  new  name.  The 
picturesque  word  lockout  met  the  requirements  exactly. 
But  an  entirely  different  motive  underlay  the  extension 
of  the  word's  meaning.  Strikes  had  been  increasingly  com- 
mon in  England  since  the  repeal  of  the  combination  laws 

>  Th4  Conitmporary  Review^  1870;  v.  15,  pp.  37  and  38. 
*  The  Tenth  Census  of  the  UnUed  States,  v.  20.      Report  on  Strikes  and  Lock- 
outs during  1880,  p.  4. 
»  Webb,  History  of  Trade  Unionism,  p.  241. 
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in  1824.  They  were  bitterly  denounced  because  of  the  injury 
they  inflicted  upon  all  classes  of  society.  The  brunt  of  these 
denunciations  naturally  fell  upon  the  unions.  The  interrup- 
tion was  a  strike.  Only  workmen  can  strike.  Ergo^  strikes 
were  caused  by  workmen.  The  responsibility  for  the  dis- 
turbance was  thus  laid  at  their  door  by  the  very  nature  of 
the  name  it  bore.  In  this  way  the  workmen's  cause  was 
often  misrepresented  to  those  who  knew  no  more  of  the 
trouble  than  its  name.  A  most  natural  way  in  which  to 
avoid  such  misjudgment  was  to  call  the  dispute  in  question 
a  lockout  instead  of  a  strike.  This  name  on  its  very  face 
declared  the  employer  the  responsible  partj  in  exactly  the 
same  way  as  the  term  strike  had  condemned  the  workmen. 
As  soon  as  this  extension  in  the  meaning  of  the  term 
lockout  had  begun,  the  possibilities  of  further  extension 
became  limitless.  In  the  hands  of  the  Knights  of  Labor 
these  possibilities  have  all  been  realized.  One  hundred  and 
forty  iron-workers  in  St.  Louis  in  1887  demanded  a  10  per 
cent,  increase  in  wages.  Their  employers  refused  and  the 
result  was  a  lockout,  according  to  the  Knights.'  Unionists 
rarely  go  to  such  extremes,  however.  In  many  cases  they 
have  accepted  the  old  word,  admitting  that  the  dispute  is  a 
strike.  Other  cases  they  insist  are  lockouts.  Disputes  of 
this  latter  type  originate  usually  with  an  announcement  on 
the  part  of  the  employer  of  some  new  arrangements  in  re- 
gard to  the  future.  He  intends  a  wage  reduction,  he  will 
employ  only  non-union  men,  he  will  confer  with  his  men  as 
individuals,  but  no  longer  with  union  representatives.  When 
such  arrangements  are  refused  by  the  workmen,  the  inter- 
ruption is  a  lockout.  It  has  been  caused  by  the  employer 
in  question.  He  has  taken  the  initiative.  As  long  as  the 
term   lockout  was  confined   to   its   original  meaning — ^the 

^Report  of  the  Bureau  of  Statistics  of  Labor  of  the  State  of  New  York,  1887 
p.  297. 
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meaning  of  sympathetic  lockout — it  was  accepted  by  the  em- 
ployers, but  they  denied  the  propriety  of  using  the  new  term 
in  regard  to  disputes  of  the  sort  just  described.  The  men 
who  refused  to  accept  their  employer's  terms,  "struck" 
against  those  terms.     They  were  not  locked  out  at  all. 

From  the  foregoing  it  appears  that,  historically,  a  large 
number  of  disputes  have  been  called  both  strikes  and  lock- 
outs, the  name  being  merely  used  as  a  means  to  fix  responsi- 
bility for  the  injury  which  the  disturbance  caused.  That 
this  is  the  real  motive  behind  the  distinction  was  indicated 
by  a  very  casual  remark  made  by  a  witness  before  the 
Senate  Committee,  which  investigated  the  Reading  strike  of 
1887.  He  claimed  that  certain  peculiar  circumstances  made 
the  railroad  desire  a  cessation  at  that  time,  that  the  Com- 
pany had,  therefore,  goaded  the  men  into  a  strike  in  order 
that  the  dispute  might  receive.that  name  rather  than  a  lockout.^ 

When  statistics  of  strikes  were  first  collected,  the  distinc- 
tion had  become  fairly  well  established.  Newspapers  used 
the  new  word,  and  the  statisticians  arranged  their  schedules 
accordingly.  Commissioner  Wright,  in  his  first  report  upon 
the  subject,  followed  the  distinction  just  explained.  A 
strike  occurs,  he  said, 

"when  the  employees  of  an  establishment  refuse  to  work  unless  the 
management  complies  with  some  demand.  A  lockout  occurs  when 
the  management  refuses  to  allow  the  employees  to  work  unless  they 
will  work  under  some  condition  dictated  by  the  management.  In 
effect,  strikes  and  lockouts  are  practically  the  same  thing,  the  dis- 
turbances simply  originating  with  one  side  or  the  other  in  the  case."' 

No  other  report  was  issued  by  the  United  States  upon  the 
subject  of  strikes  until  1894.  During  this  period  the  Eng- 
lish Board  of  Trade  had  begun  an  annual  investigation  of 

'  Labor  TroubUs  in  Pennsyhania,  p.  xciz.     (House  Rq>ort,  no.  4147,  50th 
Cong.,  2d  SettioD.) 
'  Third  Annmal  Report  oftht  Commissioner  0/ Labor,  1887,  p.  9. 
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the  subject     In    1888  Mr.   Burnett,  the  "Labour   Corre- 
spondent/' defined  a  lockout  as  follows : 

"  The  lockout  is  the  action  of  an  employer  who  notifies  his  work- 
people that  on  a  certain  date  all  existing  contracts  for  service  shall 
terminate,  and  who  lays  down  no  definite  proposal  for  the  continua- 
tion of  such  contracts;  or  (2)  who  closes  his  works  to  compel  his 
men  to  cease  to  be  members  of  a  Union;  or  (3)  to  increase  the 
difficulties  of  a  strike  organization  fighting  with  other  employers,  by 
increasing  the  number  of  those  it  will  have  to  support." ' 

Each  part  of  this  definition  requires  separate  attention. 
The  first  species  of  dispute  described  is  evidently  neither  a 
strike  nor  a  lockout.  It  is  a  dismissal  merely — a  discharge. 
No  opportunity  is  given  to  the  workmen  to  continue  in  their 
employer's  service  on  any  terms.  The  essential  feature  of 
a  strike  or  lockout,  the  use  of  the  cessation  of  work  to  extort 
concessions,  is  entirely  lacking  in  such  cases.  The  third 
type  of  dispute  which  Mr.  Burnett  describes  as  a  lockout  is 
easily  recognized  as  a  sympathetic  lockout.  The  men  locked 
out  have  no  disagreement  with  their  employer.  The  aim  of 
the  lockout  is  to  cause  financial  embarrassment  to  strikers 
elsewhere.  It  is  thus  an  entirely  different  phenomenon  from 
the  simple  lockout.  When  these  two  parts  of  the  definition 
have  been  removed  very  little  remains.  A  lockout  is  merely 
an  attempt  to  enforce  the  abandonment  of  the  union.  The 
employer  demands  it,  the  employees  refuse,  and  a  cessa- 
tion of  work  is  the  means  relied  upon  to  effect  a  settlement. 
For  the  present,  it  may  be  admitted  that  such  disputes  are 
properly  called  lockouts.  It  was  when  the  attempt  was 
made  to  apply  this  three-fold  definition  to  actual  disputes 
that  trouble  began.  In  1894,  Mr.  Burnett  gave  up  the 
attempt  in  the  following  words : 

''Very  often  it  was  found  difficult  to  decide  under  which  category 
■  Strikes  and  Lockouts  in  1888^  p.  5.     (P«rl.  Papers,  1889,  v.  Ixx.) 
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^  dispute  should  be  placed.  Sometimes  both  the  characteristics  of 
a  lockout  and  a  strike  entered  into  the  same  dispute  and  often  the 
two  parties  held  distinctly  opposite  opinions  as  to  the  head  under 
which  the  dispute  should  be  classed.  It  has,  therefore,  been  thought 
not  desirable  to  maintain  the  distinction." ' 

All  cessations  of  work  for  coercive  purposes  arc  now  re- 
corded in  the  English  reports  as  "  Disputes  "  merely. 

Commissioner  Wright  has  experienced  the  same  difficulty, 
although  the  distinction  was  still  preserved  in  the  Report 
issued  by  the  Labor  Department  in  1894.  In  the  introduc- 
tion to  this  Report  he  says : 

**  Some  difficulty  has  been  experienced  in  classifying  certain  of 
tiiese  disturbances  owing  to  inadequate  information  as  to  their 
causes,  and  because  of  the  very  slight  difference  between  a  strike 
and  a  lockout  as  mentioned  above." 

The  difficulties  of  the  statisticians  to  attain  a  satisfactory 
distinction  are  thus  on  record  in  their  reports,  but  the 
"Strtiggles  of  the  laboring  classes  with  the  problem  must  be 
observed  in  the  amusing  mazes  in  which  they  often  become 
involved  when  the  two  words  are  used.  The  author  of  the 
following  resolution  evidently  regards  the  lockout  as  a 
penalty  inflicted  by  the  men  upon  their  employers,  in  order 
to  bring  the  latter  to  terms. 

'*Resolvedf  That  this  meeting  of  delegates  after  taking  in  consid- 
eration the  extent  of  the  lockout,  do  hereby  pledge  ourselves,  and 
(we)  will  not  return  to  work  for  any  of  the  firms  struck  or  locked 
out,  until  our  demands  are  granted ;  and  also  that  any  firm  or  firms 
who  have  been  partially  locked  out  shall  be  considered  as  closed."' 

According  to  Levasseur,  '*  V  usine  fermee  brusquement  ou 
apres  avertissement  prealable  par  le  patron  qui  ne  veut  pas 

^  Strikes  and  Lockouts  in  i8g4y  p.  9.     (Pari.  Papers,  1895,  ^-  ^^0 
^Strikes  and  Lockouts  in  iSgi,  p.  268.    (Pari.  Papers,  1 893-1 894, t.  Ixzziii, 
parti.) 
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travailler  est  dans  le  cas  du  '  lockout.'  .  .  .  C'est  une  arme 
que  ceux-ci  opposent  aux  pretentions  de  leurs  ouvriers  qui 
leur  paraissent  inacceptables."'  But  this  gives  no  further 
light.  It  is  substantially  Commissioner  Wright's  definition. 
It  is  strange  that  no  definition  of  a  lockout  appears  in  any 
of  the  law  dictionaries.  The  one  legal  writer  who  has  at- 
tempted a  definition  reaches  the  very  remarkable  conclusion 
that  a  lockout  is  the  act  of  preventing  persons  who  desire  to 
work  from  doing  so.  A  lockout  may,  therefore, ''  be  the  act 
of  either  the  employer  or  the  employees."* 

The  difficulty  of  definition  apparent  in  all  these  cases  is 
fundamental.  It  reveals  the  fact  which  is  obscured  by  the 
very  attempts  at  distinction — the  fact  that  neither  side  can 
be  said  to  cause  a  strike  or  lockout  any  more  than  one 
boy  can  cause  a  fight.  It  takes  two  in  both  cases.  The 
most  which  can  be  charged  to  either  party  is  that  it  has 
taken  the  first  step,  the  initiative.  Such  a  distinction  is  pos- 
sible theoretically,  although  it  becomes  a  very  difficult  one 
in  practice.  In  view  of  this  difficulty,  it  is  fair  to  demand 
that  the  distinction  when  drawn  shall  possess  some  consid- 
erable value — shall  lead  somewhere.  Mr.  Burnett  practically 
admits  in  the  words  quoted  above  that  it  has  no  such  value.? 
The  reason  is  plain.  All  disputes  deal  with  the  terms  and 
conditions  of  future  employment.     Logically  it  makes  no 

*  Z'  Ouvrier  Amiruain,  v.  i,  p.  558. 

'T.  S.  Cogley,  TAe  Law  of  Strikes^  Lockouts  and  Labor  OrganvuUionSy  pp.  4--6. 

'  Id  the  small  number  of  cases  where  the  interruption  of  work  is  accompanied 
fay  a  breach  of  contract  on  the  part  of  either  master  or  men,  the  distinction  may 
perhaps  be  of  value.  "  If  an  employer  dismissed  his  men  without  giving  them 
due  notice,  there  would  be  a  lockout;  while  if  the  men  left  their  work  without 
giving  their  employers  due  notice,  there  would  be  a  strike.  But  where  the  con- 
tract has  been  legally  terminated,  and  the  quarrel  simply  resolves  itself  into  a  fail- 
ure to  come  to  terms  concerning  a  new  contract,  the  state  of  affairs  may  be  de- 
scribed as  either  a  strike  or  a  lockout  indifferently.'*  (T.  J.  Spyers,  The  Labor 
QuesHon,  p.  17.) 


Digitized  by  VjOOQIC 


24  SYMPATHETIC  STRIKES  [24 

difference  whether  these  conditions  are  the  same  as  those 
which  the  men  have  endured  for  years,  and  now  desire  to 
endure  no  longer,  and  strike,  as  it  is  termed,  or  whether  the 
new  conditions  of  employment  are  in  the  nature  of  a  change 
which  the  employer  wishes  to  inaugurate — ^the  so-called 
lockout.  Disputes  which  refer  to  questions  of  unionism, 
even  the  question  of  the  abandonment  of  a  union — Mr. 
Burnett's  criterion  for  a  lockout — stand,  in  this  regard,  on 
the  same  footing  with  attempts  of  all  other  sorts.  When  the 
abandonment  of  the  union  is  at  stake  there  is,  of  course,  no 
difHculty  in  determining  the  question  of  initiative.  Calling 
the  dispute  a  lockout  may,  therefore,  indicate  that,  but  it 
can  indicate  nothing  more.  The  employees  cause  the  cessa- 
tion by  refusing  to  abandon  the  union,  just  as  truly  as  the 
employer  causes  it  by  making  the  demand.  Disputes  of  this 
sort  do  not  differ  in  principle  from  any  others. 

For  clearness  the  conclusions  reached  thus  far  may  be  re- 
peated at  this  point.  With  sympathetic  lockouts  left  out  of 
consideration,  the  only  distinction  which  remains  between  a 
strike  and  a  lockout  is  that  of  initiative.  If  this  distinction 
is  drawn,  the  investigator  is  informed  in  how  many  cases  the 
men  make  the  first  objection  to  a  continuance  of  their  prev- 
ious relations,  and  ''strike"  in  order  to  enforce  a  change  for 
the  better ;  and  in  how  many  instances  the  employers  object 
to  the  existing  regime,  and  lock  out  their  men  in  order  to 
gain  the  change  desired.  The  investigator  learns,  in  a 
word,  which  side  is  satisfied  that  the  present  relations  shall 
continue,  and  which  desires  a  change.  Such  information 
neither  proves  anything  of  itself,  nor  assists  in  the  proof  of 
any  other  proposition  of  value. 

But  the  valuelessness  of  the  distinction  is  its  least  objec- 
tionable feature.  It  is  more  than  useless.  It  is  mischiev- 
ous. This  mischievous  character  arises  from  the  use  of  the 
words  to  imply  a  distinction  far  broader  than  that  of  initi- 


Digitized  by  VjOOQIC 


25]  INTRODUCTION  2$ 

ative  merely.  If,  by  calling  a  dispute  a  lockout,  the  only 
impression  given  were  the  true  one — ^that  the  employer  is 
the  party  dissatisfied  with  the  existing  relations  and  desirous 
of  a  change — there  could  be  no  objection  to  the  use  of  the 
term.  But  this  is  not  the  case.  When  a  dispute  has  re- 
ceived the  name  lockout,  it  is  generally  believed  that  the 
employer  has  in  some  way  caused  it.  The  responsibility 
for  all  the  injury  entailed  is  laid  to  his  charge.  Thus  the 
entire  merits  of  the  dispute,  from  the  point  of  view  of  its 
justice  are  prejudged  in  the  very  name  it  bears.  The  re- 
verse is  also  true  when  a  dispute  becomes  officially  recog- 
nized as  a  strike.  The  very  failure  to  put  it  into  the  cate- 
gory of  lockouts  when  such  a  category  exists,  is  of  itself,  an 
admission  that  the  responsibility  belongs  to  the  men.  That 
responsibility  does  not  follow  initiative  needs  only  to  be  stated 
to  be  proved.  And  yet  the  logic  by  means  of  which  this 
sequence  is  evolved  in  the  popular  mind  is  not  so  absurd  as 
it  first  seems.  It  has  been  shown  above  how  the  word  lock- 
out derived  a  meaning  which  it  did  not  possess  at  first,  in 
order  that  it  might  be  used  to  fix  this  question  of  responsi- 
bility. Whenever  the  word  is  used  at  present  by  the  cham- 
pions of  labor  it  has  this  meaning.  The  public,  therefore,  nat- 
urally expects  the  same  meaning  when  the  word  is  used  in 
official  publications.  It  instinctively  realizes  the  meaning- 
lessness  of  the  mere  question  of  initiative.  It  assumes  that 
the  distinction  must  be  of  a  more  decided,  more  decisive 
character — must,  in  fact,  settle  roughly  this  question  of  re- 
sponsibility. 

The  injustice  which  is  done  to  both  sides  in  many  cases 
by  thus  identifying  the  initiating  and  the  responsible  party, 
is  apparent  when  actual  cases  are  examined.  The  workmen 
who  are  employed  at  mere  subsistence  wages,  and  who  see 
winter  approaching  with  its  increased  cost  of  living,  are 
hardly  responsible  for  the  interruption  of  work  which  their 
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Strike  entails,  although  the  initiative  rests  with  them  without 
a  doubt.  In  other  cases  it  is  the  employer  who  suffers  at 
the  hands  of  the  distinction.  Wage  reductions  are  an  abso* 
lute  necessity  at  times.  A  refusal  to  accept  such  a  reduc- 
tion, precipitates  a  cessation  of  work  for  which  the  workmen 
are  undoubtedly  more  responsible  than  the  employer  is.  If,, 
however,  the  test  of  initiative  is  applied  the  dispute  becomes 
a  lockout,  and  all  who  know  no  more  of  the  matter  than  the 
name  naturally  regard  the  employer  as  the  party  to  be  con- 
demned.  This  unfairness  appears  in  its  most  objectionable 
form  in  the  grand  summaries  of  strikes  and  lockouts,  which 
appear  in  the  Reports  of  the  Labor  Department  of  this 
country  upon  the  subject.  During  the  seven  and  a  half 
years  covered  by  the  last  report,  over  10,000  strikes  were 
reported,  involving  nearly  47,000  establishments;'  while,, 
during  the  same  period,  there  were  but  442  lockouts,  involv- 
ing but  3,853  establishments'— evidently  a  bad  showing  for 
the  workmen  if  the  merits  of  the  dispute  are  really  settled  by 
the  name  it  bears.  For  many  reasons,  therefore,  the  de- 
cision of  Mr.  Burnett  to  abandon  all  attempt  at  distinction 
between  strikes  and  lockouts,  and  to  enter  both  under  the 
general  heading  of  disputes,  is  to  be  commended.  The  dis- 
tinction has  its  value  in  the  hands  of  partisans,  and  is  sure  to 
be  perpetuated  there.  The  foregoing  pages  are  intended,, 
however,  as  a  protest  against  its  use  in  classifications  which 
are  scientific  in  their  aim. 

If  the  above  contention  is  admitted — that  the  distinction 
between  a  strike  and  a  lockout  is  both  valueless  and  mis- 
chievous— it  may  be  asked  if  the  same  characterization  ap- 
plies to  the  sympathetic  extensions  of  a  dispute.  Is  it 
necessary  to  abandon  the  distinction  between  a  sympathetic 

*  Tenth  Annual  Report^  v.  ii,  p.  1564.  '  IHd,^  ▼.  ii,  p.  1660. 
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Strike  and  a  sympathetic  lockout?  In  my  opinion  it  is  not. 
It  is  true  that  the  arguments  used  above  to  prove  that  an 
employer  is  not  responsible  for  a  simple  lockout,  might  be 
used  here  to  prove  that  he  is  no  more  responsible  for  a 
sympathetic  lockout.  As  in  the  simple  dispute,  so  here,  he 
merely  takes  the  first  step.  When  he  demands  that  his  men 
cease  contributing  to  strikers  elsewhere,  he  has  not  caused 
the  cessation.  The  demand  must  be  refused  by  the  work- 
men before  the  interruption  takes  place.  As  before,  it  is 
merely  a  question  of  initiative,  but  initiative  has  a  meaning 
and  an  importance  in  sympathetic  disturbances  which  is 
entirely  lacking  in  their  original  counterparts.  This  differ- 
ence in  the  meaning  and  importance  of  the  question  of 
initiative  is  here  made  to  justify  the  retention  of  the  distinc- 
tion in  the  case  of  sympathetic  disturbances. 

In  a  sympathetic  lockout  the  employer  invades,  as  it 
were,  the  private  life  of  his  men.  The  demand  which  he 
makes  upon  them  and  which  they  may  concede  and  thus 
avoid  the  disturbance,  does  not  as  in  the  simple  dispute 
concern  relations  between  himself  and  them.  It  concerns  re- 
lations which  his  men  wish  to  assume  or  are  assuming  toward 
other  men.  When  such  demands  cause  a  cessation  of  work, 
it  is  undoubtedly  fair  to  assume  that  the  responsibility  for 
the  cessation  rests  with  the  employer  for  making  the  demand 
rather  than  with  the  men  for  refusing  it.  Any  other  as- 
sumption would  lead  to  astonishing  results.  If  an  employer 
demands  that  his  workmen  shall  not  contribute  to  strikers 
elsewhere,  why  should  he  not  demand  that  they  purchase  no 
newspapers  which  are  hostile  to  the  employing  classes,  or 
that  they  shall  vote  for  a  candidate  who  happens  to  be  his 
friend  ?  Such  demands  stand  all  on  a  plane ;  and  when  an 
employer,  in  establishing  new  conditions  for  future  employ- 
ment, enters  this  realm,  he  takes  a  step  which  may  with  far 
more  propriety  be  said  to  cause  the  cessation  than  when  he 


Digitized  by  VjOOQIC 


■28  SYMPATHETIC  STRIKES  [28 

confines  his  demands  to  matters  which  concern  merely  his 
employees'  relations  to  himself.  The  invasion  of  the  private 
afTairs  of  an  employer  by  the  initiators  of  a  sympathetic 
strike,  is  sometimes  as  equally  marked  as  the  sympathetic 
lockout  invasion  just  described.  If  certain  workmen  object 
to  the  attitude  which  their  employer  assumes  toward  other 
workmen  or  other  employers  even,  why  should  they  not  in- 
sist that  he  wear  no  hats  which  are  without  the  union  label, 
or  that  his  wife  should  trade  at  only  "white- list"  stores? 

It  is  fair,  therefore,  to  allow  the  responsibility  for  a  sym- 
pathetic cessation  of  work  to  rest  with  the  initiator  of  such  a 
disturbance,  and  to  allow  this  question  of  responsibility  to 
be  indicated  by  making  the  distinction  between  the  sympa- 
thetic strike  and  the  sympathetic  lockout. 
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CHAPTER  II 

ORIGIN  AND  DEVELOPMENT 

Sympathetic  strikes  have  had  a  two-fold  origin.  Ai> 
economic  necessity  prompted  the  appeal  for  sympathetic 
help,  just  at  the  time  when  a  willingness  to  help  in  so  sub- 
stantial a  way  had  been  developed  among  the  laboring 
classes.  This  "appeal  for  help"  regards  the  sympathetic 
strike  from  the  standpoint  of  the  original  striker,  and  pre- 
sents the  question  **  Why  have  such  appeals  come  so  much 
in  vogue  during  the  last  few  years?"  The  opposite  stand- 
point— ^that  of  the  men  who  declare  the  sympathetic  strike 
— ^must  be  taken  in  order  to  explain  its  possibility — ^why 
were  they  willing  to  make  such  sacrifice  for  the  benefit  of 
their  fellows? 

Before  an  answer  can  be  given  to  the  former  question,  it 
is  necessary  to  understand  the  exact  nature  of  the  pressure 
exerted  by  strikes  of  the  ordinary  type,  for  it  is  only  be- 
cause this  pressure  has  become  weakened  during  the  last 
quarter  of  a  century  that  sympathetic  strikes  have  become 
necessary.  All  such  pressure  is  based  upon  the  following 
fact  which  must  be  regarded  as  fundamental.  When  a 
strike  causes  a  total  cessation  of  work  in  the  establishment 
involved,  the  maximum  of  lawful  injury  upon  the  employer 
has  been  inflicted.  How  great  such  an  injury  may  be  is 
not  often  appreciated.  Production  ceases,  profits  vanish, 
but  fixed  charges,  sometimes  enormous  in  amount,  con- 
tinue. Interest,  insurance  and  taxes  must  all  be  paid,  and 
often  it  is  necessary  to  continue  to  pay  large  salaries  to  the 
29]  29 
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more  important  assistants  in  order  to  retain  them.  The 
probability,  too,  is  strong  that  trade,  alienated  temporarily 
because  of  the  strike,  will  much  of  it  never  return.  An  em- 
ployer often  has  contracts  on  hand  which  must  be  com- 
pleted at  a  given  time,  and  he  may  be  prosecuted  for  failure 
in  this  regard.'  This  inability  to  fill  contracts  seems,  in  many 
cases,  to  be  one  of  the  severest  injuries  which  employers  re- 
ceive from  the  enforced  idleness  of  their  establishments. 
Chartered  companies  are  practically  under  contract  with  the 
government  to  continue  their  business,  and  it  is  an  open 
question  whether  the  injunction  may  not  be  used  to  force 
them  to  do  so  even  if  it  involves  a  submission  to  the  demands 
of  the  men.* 

The  complete  cessation  of  work  in  the  establishment  is, 
therefore,  the  one  purpose  of  the  original  strike.  When 
production  has  ceased,  strikers  can  do  no  more  without 
violation  of  the  law.  The  employer  may  continue  to  live 
out  of  his  accumulated  capital,  but  injury  to  such  a  resource 
is  beyond  the  strikers'  power.  When  a  strike  has  been  de- 
clared, therefore,  the  efforts  of  the  workmen  are  directed 
toward  inflicting  this  maximum  of  injury — the  complete 
idleness  of  their  employer's  plant.  To  this  end  they  aim, 
first,  to  prevent  his  getting  other  workmen — ^by  a  system  of 
careful  picketing,  and,  secondly,  when  this  device  has  failed, 
to  prevent  his  using  the  workmen  obtained  in  spite  of  the 
pickets,  by  a  system  of  sympathetic  strikes.  The  sympa- 
thetic strike,  therefore,  appears  to  be  unnecessary  as  long  as 
picketing  answers  its  purpose.  In  the  early  days  of  strikes, 
the  power  of  picketing  was  great.  It  was  practically  synon- 
ymous with  intimidation  and  often  with  violence.     Wherever 

^  In  some  contracts,  especially  in  the  bnilding  trades,  there  is  a  stipulation  that, 
in  case  of  a  strike,  the  obligation  is  not  binding.  But  competition  among  con- 
tractors causes  the  omission  of  this  stipulation  in  many  cases. 

^  Forum,  y,  15,  p.  311. 
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such  practices  were  possible,  the  chances  were  slight  that  an 
employer  could  fill  the  places  of  his  striking  workmen. 
The  last  twenty  years,  however,  have  witnessed  a  con- 
tinually stricter  enforcement  of  the  law,  on  the  part  of  gov- 
ernments, against  any  strikers  inclined  to  resort  to  picket- 
ing of  the  violent  sort,  and  a  continually  stricter  interpretation 
by  the  courts  of  the  meaning  of  the  word  intimidation  as 
applied  to  the  practice  of  picketing.  The  result  of  all  this 
has  been  greatly  to  weaken  the  power  of  picketing.  In  all 
industries  where  a  low  grade  of  skill  is  required,  it  has  be- 
come possible  and  at  times  even  easy  to  supply  the  strikers' 
places,  and  thus  ward  off  their  only  weapon.  Some  other 
means  of  enforcing  the  "  maximum  injury "  had  to  be 
devised,  and  the  sympathetic  strike  was  the  result. 

The  various  methods  by  which  such  strikes  are  used  to 
accomplish  this  purpose  will  be  discussed  in  the  following 
chapter.  It  remains  at  this  point  to  examine  the  rise  of 
sympathetic  strikes  from  the  opposite  standpoint — that  of 
the  men  who  declare  them.  It  has  already  been  shown  that 
sympathy  cannot  be  regarded  as  the  sole  or  even  the  prin- 
cipal motive  for  sympathetic  strikes.  An  increased  willing- 
ness to  declare  such  strikes  cannot,  therefore,  have  been  the 
result  of  an  ethical  development  on  the  part  of  the  working 
classes.  On  the  contrary,  it  is  more  nearly  true  to  say  that 
the  workmen  of  to-day  are  more  willing  temporarily  to  sacri- 
fice their  all  for  the  benefit  of  their  fellows,  not  because  they 
are  more  fully  possessed  with  a  spirit  of  brotherly  love,  but 
because  they  know  more.  An  intellectual  rather  than  a 
moral  change  has  been  the  cause.  Sympathetic  strikers 
work  for  "  future  goods  " — a  habit  which  requires  no  little 
intelligence  at  its  back.  Prevision  in  industrial  matters  is 
essentially  an  intellectual  process.  Such  prevision  has 
<leveloped  among  the  working  classes  of  England  and  the 
United  Sxztts  pari  passu  with  their  material  and  intellectual 


Digitized  by  VjOOQIC 


32  SYMPATHETIC  STRIKES  [j^ 

progress  during  the  last  quarter  of  a  century,  and  is  one  of 
the  two  underlying  causes  of  the  sympathetic  strike.  That 
**  the  good  of  one  is  the  concern  of  all "  appealed  less  to  the 
workingmen  of  the  last  generation  than  it  does  to  those  of 
to-day,  not  because  their  sympathies  were  any  more  narrow 
in  the  first  case,  but  simply  because  they  were  less  able  to 
understand  it.  To  sacrifice  their  scanty  earnings  in  order 
to  assist  strikers  of  whom  they  knew  nothing,  seemed 
absurd.  The  possibility  that  ultimately  the  result  of  their 
dispute  might  react  to  their  advantage  or  disadvantage  ex- 
ceeded their  comprehension.  The  gradual  development  of 
this  comprehension  showed  itself  first  in  a  willingness  to 
give  financial  assistance  to  fellow-workmen  engaged  in  a 
strike.  The  success  of  a  neighboring  strike  was  worth  some- 
thing— worth  contributing  to,  but  it  was  not  worth  every- 
thing— worth  striking  for.  Contributions  take  but  a  part  of 
a  man's  income,  while  to  strike  in  sympathy  absorbs  it  all. 
There  appears,  therefore,  a  long  period  in  the  history  of 
strikes  during  which  financial  sympathy  developed  exten- 
sively, but  when  a  "striking  sympathy"  was  practically 
unknown.  The  ;^30,ooo  sent  from  Australia  for  the  assist- 
ance of  the  London  dockers  in  1889,  was  remarkable  only 
because  of  the  magnitude  of  the  contribution  and  the  dis- 
tance from  which  it  came.  In  18 10  the  striking  spinners  in 
the  vicinity  of  Manchester  received  £t^  weekly  from  the 
Manchester  spinners,'  while  during  the  strike  at  Preston  in 
1850,  over  ;^5,ooo  was  subscribed,  largely  by  fellow- 
laborers.'  During  all  this  period  a  union  which  refused  to 
"assist"  another  came  at  once  into  bad  repute.  But 
"  assistance "  in  those  days  always  meant  financial  assist- 
ance.    To-day  it  may  mean  that,  but  it  often  means  more> 

*  The  Quarterly  Review,  v.  106,  p.  495. 

*  Journal  of  the  Statistical  Society  of  London,  v.  30,  p.  13. 
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and  a  certain  ambiguity  has  arisen  for  this  reason.  At  the 
meeting  of  the  Royal  Statistical  Society  held  in  1890,  Mr. 
L.  L.  Price  and  Mr.  George  Howell  became  involved  in  a 
considerable  discussion  without  once  answering  each  other's 
arguments,  merely  because  this  word  was  used  in  the  two 
different  senses  by  the  two  men.  Mr.  Howell  meant  finan- 
cial assistance  while  Mr.  Price  referred  to  assistance  by 
means  of  another  strike.* 

It  was  in  this  country  that  a  "  striking  sympathy  "  first  be- 
gan to  supplant  "  financial  sympathy,"  and  it  is  interesting 
to  note  the  form  which  these  early  sympathetic  strikes 
assumed.  The  first  great  sympathetic  strike— on  the  South- 
western system  in  1886— was  intended  to  enforce  the  rein- 
statement of  a  union  official,  while  the  last  great  struggle  of 
this  sort — ^at  Chicago  in  1894 — ^was  in  sympathy  with  a  wage 
dispute  at  Pullman.  These  two  classes  of  disputes  differ  in 
the  amount  of  advantage  which  the  sympathetic  strikers  can 
see  for  themselves  if  the  original  strike  is  made  to  succeed. 
Disputes  of  the  former  type  were  the  first  to  develop,  because 
this  advantage  is  greatest  in  those  cases,  and  is  most  easily 
understood.  In  so  far  as  the  outcome  of  a  given  strike  has 
a  directly  encouraging  or  discouraging  influence  upon  em- 
ployers not  involved,  it  is  plainly  to  the  interests  of  all  men 
in  the  service  of  these  employers  to  see  that  the  original 
strike  shall  not  fail.  But  this  influence  varies  greatly.  It  is 
least  in  those  cases  where  the  dispute  concerns  conditions  of 
employment,  such  as  wages  and  hours,  and  is  greatest  in  re- 
gard to  disputes  which  involve  questions  of  unionism — the 
employment  of  only  union  men,  the  recognition  of  the 
union,  etc.  In  the  first  case  a  successful  strike  has  a  direct 
and  discouraging  effect  not  on  all  employers  but  only  on 
those  engaged  in  a  similar  line  of  industry  and  under  similar 
conditions.     The  failure  of  the  strike  of  the  English  machin- 

^  Journal  of  the  Royal  StatUH<al  Society,  v.  53,  pages  431,  453, 459. 
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ists  for  the  eight  hour  day,  has  but  the  slightest  influence 
upon  any  similar  effort  which  may  be  made  in  this  country. 
The  conditions  which  might  make  it  possible  for  employers 
to  grant  such  a  concession  are  entirely  different  in  the  two 
cases.  No  more  would  the  outcome  of  this  strike  have  any 
very  great  influence  upon  an  effort  which  the  English  textile 
operators  might  make  for  a  shorter  day,  and  for  precisely 
the  same  reason.  The  influence  exerted  by  the  success  or 
failure  of  a  strike  declared  for  these  purposes  is  thus  limited 
by  both  trade  and  geographical  lines.  When  men  outside 
these  limits  declare  a  sympathetic  strike,  the  amount  of  ad- 
vantage they  hope  to  gain  for  themselves  is  exceedingly 
slight  and  hazy.  On  the  other  hand,  a  victory  on  the  ques- 
tion of  the  employment  of  only  union  men  is  limited  by 
neither  geographical  nor  trade  lines.  What  one  employer 
consents  to  do  in  such  matters,  all  can  do.  So  unionists  argue 
and  naturally.  The  striker,  therefore,  who  assists  another  to 
defend  a  union  principle  sees  a  much  more  immediate  advan- 
tage to  be  gained  than  was  possible  in  the  preceding  case.' 

A  remark  made  before  the  New  South  Wales  Commis- 
sion by  the  President  of  the  Trades  and  Labor  Council 
of  Sydney  indicates  that  this  distinction  has  more  than  an 
academic  value.  The  cause  of  the  original  strike  in  Aus- 
tralia was,  it  will  be  remembered,  a  question  of  unionism — 
the  right  to  affiliate  with  other  organizations.  In  regard 
to  the  sympathetic  extension  which  followed  that  strike  the 
witness  said,  "  It  would  not  have  been  possible  to  have 
confined  the  strike  to  wharf  laborers  alone.  It  would  neces- 
sarily follow  that  one  society  would  support  the  others,  for  a 
principle  of  unionism  was  involved."*    The  implication  is 

^Thif  element  of  penonal  adrtntage  appean  at  its  greatest  when  the  men 
originally  attacked  belong  to  the  same  union  with  those  who  strike  in  their  behalf. 

*  Report  of  the  Ro]ral  Commission  of  New  South  Wales  on  Strikes,  1891,  Eri- 
dence,  (^s.  3804-5. 
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plain  that  it  might  have  been  possible  or  advisable  to  have 
discouraged  sympathetic  striking  if  the  original  grievance 
had  been  of  a  local  character — had  concerned  wages  or 
hours,  but  that  in  his  opinion  the  sympathetic  extension  was 
indispensable  in  the  case  considered  because  the  original 
grievance  was  a  matter  of  such  universal  concern. 

Although  sympathetic  strikes  were  uncommon  until  fifteen 
or  twenty  years  ago,  they  were  by  no  means  unknown. 
The  strike  of  the  New  York  cord-wainers,  famous  on  ac- 
count of  the  conspiracy  case  which  grew  out  of  it,  seems  to 
have  been  a  sympathetic  strike.  The  proprietor  originally 
involved  transferred  his  work  to  other  shops,  thus  precipi- 
tating a  strike  against  all  proprietors.'  According  to 
McNeill,  the  caulkers  of  Boston  in  1866  refused  to  do  cer- 
tain work  for  their  employers,  on  the  ground  that  it  was 
intended  to  help  certain  other  employers  in  New  York  whose 
men  were  on  a  strike,  and  were  discharged.'  A  sympathetic 
strike  was  declared  in  1873  among  the  employees  of  five 
newspapers  in  Pittsburgh,  because  the  proprietors  in  two 
instances  insisted  upon  using  non-union  men.3  During  the 
great  strike  of  the  telegraphers  in  1883,  an  attempt  was 
made  to  secure  the  strike  of  all  railroad  employees,  but 
without  success.-*  During  the  boycott  of  the  Wabash  Rail- 
road Company  by  the  Knights  of  Labor  in  1885,  the  general 
executive  board  declared  that 

''  All  Knights  of  Labor  in  the  employ  of  the  Union  Pacific,  Gould's 
Southwestern  System  or  any  other  railroad  must  refuse  to  repair  or 
handle  in  any  manner  Wabash  rolling  stock,  and  if  this  order  is  an- 

^  A  Histoiy  of  Strikes  in  America,  two  articles  by  A.  A.  Freeman  in  The  En* 
gifuering  Magannif  ▼.  6,  (1893-1894). 

*  The  Labor  Movement^  P^^S^  35^^353* 

^Report  of  ths  Secretary  of  Internal  Affairs^  Pennsylvania,  1 880-1 88 1»  part 

^  P-  305- 

*  The  Nation^  ▼.  37,  p.  no. 
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tagonized  by  the  companies,  your  executive  is  hereby  ordered  to 
call  out  all  Knights  of  Labor  on  the  above  systems."^ 

These  are  all  isolated  examples  however.  The  unim- 
portance of  the  movement  as  late  as  1885  is  indicated  by 
the  fact  that  the  New  York  State  Labor  Report  of  that  year 
enumerates  the  causes  of  strikes  in  a  list  some  twelve  pages 
long  without  once  mentioning  "sympathy"  or  " assistance.*'* 
The  sympathetic  strike  movement  really  began  with  the 
strike  on  the  Southwestern  railroad  system  in  1886.  Dur- 
ing this  and  the  next  two  years,  strikes  of  this  sort  multiplied 
with  great  rapidity.  One  of  the  earliest  recognitions  of  the 
new  regime  appeared  in  the  Boston  Advertiser  during  1887.3 

"  The  great  labor  agitation  has  produced  a  crop  of  strikes.  Gen- 
erally they  have  been  failures.  Why?  Simply  because  they  were 
not  well  grounded.  Thousands  of  men  have  left  work  because  a  few 
demanded  better  wages.  Employers  who  have  had  naught  but  the 
pleasantest  relations  with  their  workingmen  have  suddenly  found 
themselves  waited  upon  by  outsiders  with  demands  which  they  could 
not  grant  and  for  which  their  men  had  never  asked." 
Unions  not  only  act  upon  the  principle,  but  openly  avow 
the  policy.  The  following  statement  appeared  in  1886  in 
an  anonymous  compilation,  which,  however,  has  Mr.  Pow- 
derly's  picture  as  a  frontispiece : 

"  The  last  resort  of  the  order  is  to  put  under  the  ban  the  goods  or 
the  business  of  any  firm,  company  or  person  using  the  goods  or  help- 
ing the  business  of  the  object  of  the  original  boycott.  It  is  the 
cause  of  the  blockade  on  the  Southwestern  System,  where  the  sins  of 
the  Texas  and  Pacific  are  being  visited  upon  all  its  connecting  lines."  * 

The  development  of  sympathetic  strikes  since  1886  is  in- 
dicated somewhat  by  the  statistics  which  the  Department  of 
Labor  has  collected  upon  the  subject.  The  number  of 
establishments  involved  in  sympathetic  strikes  from  January 

^  Home  ReportSy  49th  Congress,  2d  Session,  v.  iii,  part  i,  p.  6.  «p.  296. 

•  Quoted  in  Public  Opinion^  v.  6,  p.  524.       *  Labor^  its  Rights  and  Wrongs,  p.  21. 
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I,  1881,  to  July  I,  1894,  is  shown  by  the  following  table.' 
The  number  of  establishments  involved  in  strikes  of  all  sorts 
is  ako  given  for  the  sake  of  comparison. 


Year 

Total 
Estoblishments 

Sym.  Strike!— 
Establishments 

Per  cent. 

which  are 
Sym.  Strikes— 
EsUblishments 

iSSi 

2,928 
2,105 
2.759 
2.367 
2,284 

5.540 
4.555 
5.154 

4 

4 

3 

27 

37 

170 

312 

161 

109 

566 

425 

277 

1,512 

.13 
.19 
.10 

1882 

1883 

i88a 

;-6t 

St 

lis::.:.:::: 

1.69 
4.73 

6.97 

1887 

1888 

1880 

lfi<w> 

*r9o 

1801 

*yV* 

1802 

18^3::::::::. 

1894  (6  mo.).. 

a9.33 

Total 

69,166 

4,406 

6.37 

'  In  preparing  this  table  strikes  with  sereral  different  assigned  causes  have  been 
included  as  sympathetic  strikes.  These,  with  the  number  of  establishments  af- 
fected in  each  instance,  are  as  follows : 

Against  filling  orders  for  mines  in  which  a  strike  was  pending 2 

Against  firm  supplying  goods  to  boycotted  establishment 2 

Against  handling  cars  of  road  on  which  strike  was  pending 15 

Against  using  carts  from  a  yard  in  which  a  strike  was  pending 3 

Against  use  of  boycotted  machinery I 

Against  use  of  boycotted  material 59 

Against  use  of  boycotted  patterns 10 

Against  use  of  material  from  establishment  in  which  strike  was  pending. . .        5 

Against  use  of  material  from  non-union  establishment x68 

Against  performing  work  for  another  establishment  in  which  strike  or  lock- 
out was  pending 73 

Against  performing  work  for  non-union  establishment 3 

For  employer  to  remain  neutral  in  strike  pending  in  another  establishment .         i 

In  sympathy  with  strike  elsewhere • 3.793 

In  sympathy  with  strike  in  the  same  establishment 15 

In  sympathy  with  lockout  elsewhere 251 
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This  table  indicates  very  plainly  the  importance  which 
sympathetic  strikes  have  assumed  in  this  country.  In  one 
respect,  however,  the  figures  probably  give  a  wrong  impres- 
sion. If  the  Chicago  strike  and  the  great  coal  strike  of  1894 
are  eliminated  from  the  figures  given  for  that  year,  the  num- 
ber of  establishments  aflfected  proves  to  have  been  but  90. 
It  is  fair  to  make  such  an  elimination,  for  the  two  strikes  men- 
tioned were  exceptional  in  many  respects,  and  especially  so  in 
the  matter  of  size.  It  would  thus  appear  that  there  has  been 
a  steady  decline  in  the  number  of  sympathetic  strikes  since 
1890.  All  outside  indications  point  in  the  same  direction. 
The  stronghold  of  sympathetic  strikes  as  a  regular  policy  is 
New  York  State,  but  even  here,  according  to  the  Board  of 
Arbitration  and  Conciliation,  "  workmen  are  becoming  less 
disposed  to  proceed  to  these  extreme  measures  than  form- 
erly, it  being  plain  that  such  strikes  are  in  a  majority  of  in- 
stances unsuccessful." ' 

In  England  the  sympathetic  strike  movement  was  very 
short  lived.  It  originated  properly  in  1889  with  the  strike 
at  the  London  docks,  although  a  strike  in  Manchester  as 
early  as  1824  was  undoubtedly  sympathetic  in  its  character.* 
In  1858  certain  glass  making  firms  of  Slowebridge,  which 
were  involved  in  a  strike,  were  supplied  by  other  firms  with 
the  goods  which  they  needed.  To  prevent  this  assistance, 
workmen  in  these  other  firms  threatened  to  strike,  and  were 
only  prevented  from  doing  so  by  the  action  of  the  em- 
ployers in  inaugurating  a  general  lockout.^  During  the 
year  following,  the  chain  makers  in  a  factory  at  Newcastle 
declared  a  sympathetic  strike  lasting  four  weeks,  for  this 

^  Report,  1895,  P*  ^• 

'  *<  The  object  of  the  strike  was  to  raise  wages  in  the  country  districts  to  a  level 
with  those  in  Manchester"  (J.  Ward,  IVorkmen  and  IVages,  P«  21.),  and  yet  the 
Manchester  workmen  joined  in  the  strike. 

*  The  Co-operative  IVkolesale  Societies  Annual,  1889,  p.  299. 
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same  reason.'  It  thus  appears  that  the  sympathetic  strike 
was  "not  new"  in  1889,  but  it  had  "never  been  so  fre- 
quently resorted  to "  as  during  that  year  and  in  the  case  of 
the  dockers'  strike,  it  was  "undoubtedly  used  to  great 
effect."*  This  strike  inaugurated  the  last  of  those  "New 
Unionisms"  which  have  been  periodic  in  England.^  Its 
supporters  decried  the  benefit  features  of  the  older  unions 
and  insisted  that  the  "day  of  strikes"  had  not  passed. 
Sympathetic  strikes  were  advised  on  the  ground  that  it  was 
only  by  this  means  that  unskilled  labor  could  hope  for  suc- 
cess in  contests  with  their  masters.  Commenting  upon  this 
policy,  the  Saturday  Review  remarked  in  1890  as  follows: 

"  Up  to  the  time  of  the  famous  Docker  demonstration  the  thought 
that  Trades-Unions  might  some  day  form  into  a  federal  body  with 
intent  to  enforce  particular  claims  with  all  the  force  of  a  general 
strike,  disturbed  nobody  very  much.  From  the  London  Dock  Strike, 
however,  it  appeared  that  combinations  of  this  formidable  kind  might 
be  attempted."* 

The  plainest  avowal  of  the  new  policy  on  the  part  of  the 
unions  appeared  in  the  London  Times  during  this  same  year.^ 
All  unions  which  had  participated  in  the  Dock  strike  were 
to  be  united  into  a  grand  federation  for  mutual  defence. 
Even  colliers  were  to  be  included,  "  for  they  supply  steamers 
with  fuel "  and  their  assistance  "  in  cutting  off  the  fuel  sup- 
plies would  be  of  the  greatest  value."  Gas  stokers  too  were 
needed  for  "  a  cessation  of  coal  production  in  the  interests 
of  the  men  engaged  in  shipping  would  involve  a  cessation 
also  in  the  manufacture  of  gas."     The  culmination  of  the 

'  Report  0H  Trades  SoeieHes,  National  Association  for  the  Promotion  of  Social 
Science,  i860,  pages  151, 152. 

*  Strikes  and  Lockouts  in  i88g,  p.  30.    (ParL  Papers,  1890,  v.  IxviiL) 
'  R.  A.  Woods,  Engiisk  Social  Movements,  pages  1-24. 

*  October  25, 1890. 
^October  90, 1890. 
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movement  was  to  be,  this  declaration  asserted,  "a  federation 
of  labor  throughout  the  universe." 

The  statistics  of  such  strikes  in  England,  however,  indi- 
cate their  short-lived  career.  The  following  table  is  com- 
piled from  successive  reports  of  the  Labour  Correspondent 
of  the  Board  of  Trade  upon  the  subject: 


Year 


1888 
1889 
1890 
1891 
1892 

1893 
1894 
1895 


Sympathetic  Strikes 


20 

19 

7 

2 

10 

15 

7 


The  Labour  Correspondent  remarked  in  1890  that  strikes 
of  this  sort  were  "  usually  unsuccessful."  *  In  fact,  of  the 
eighty  sympathetic  strikes  given  in  the  above  table,  but 
fourteen  succeeded. 

In  France  the  movement  has  been  even  less  important. 
Sympathetic  strikes  make  their  first  appearance  in  the 
StatisHgue  des  Greves^  published  by  the  Office  du  Travail,  in 
1893.  During  that  year  eleven  strikes  were  recorded  as 
being  caused  **par  solidarite,  sans  demande  speciaUy  These 
involved  150  establishments  and  1622  men.*  During  the 
next  year,  however,  but  one  such  strike  is  recorded,  and  in 
the  succeeding  years  none .3  Several  instances  of  sympa- 
thetic strikes  in  Belgium  are  on  record,  but  their  importance 

^  Strikes  and  Lockouts  in  i8go,  p.  16.     (Pmrl.  Papers,  1 890-1 89 1,  t.  bonriiL) 

•p.  154. 

*  In  1897,  bowerer,  another  qrmpathetic  strike  of  considerable  magnitude  was 
declared  in  Paris.  Two  thousand  carpenters,  drivers  and  other  building  trade 
workers  struck  for  the  benefit  of  the  masons.  Bulletin  de  V  Office  du  Travail^ 
July,  1897,  P-  444- 
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is  slight.'     No  German  statistics  are  available,  but  the  same 
conditions  would  doubtless  be  found  to  exist  there  also. 

Australia  demands  more  attention.  A  better  soil  for  the 
sympathetic  movement  could  hardly  be  imagined.  The 
general  intelligence  of  the  people,  their  acquaintance  with 
the  weapons  of  industrial  warfare  used  in  older  countries, 
have  made  them  quick  to  demand  what  they  consider  their 
rights,  while  the  easy  profits  of  a  new  country  have  made 
employers  more  ready  because  better  able  to  accede  to  the 
demands  made  upon  them."  Hence  the  almost  hot-house 
growth  of  unionism  on  that  continent.  Nowhere  is  the 
federation  of  unions  more  complete.^  Nowhere  has  social- 
ism taken  deeper  root.  Its  literature  is  widely  read,  espe- 
cially by  the  men  in  the  back  country.^  A  manifesto  issued 
during  the  great  strike  of  1890,  declared  that  the  object  of 
the  strike  was  the  **  reconstruction  of  society."'  The  lack 
of  any  systematic  investigation  of  strikes  previous  to  1890, 
makes  it  impossible  at  this  distance  to  trace  the  sympathetic 
movement  on  that  continent  to  its  beginings.*  That  sym- 
pathetic strikes  existed  before  the  strike  of  1890,  is  evi- 
denced by  the  size  of  that  strike — for  experimenting  is  not 
normally  done  on  so  grand  a  scale — and  by  the  fact  that 
several  unions  had  already  introduced  into  their  rules  pro- 
visions for  the  ordering  of  such  strikes.^    The  great  struggle 

'  During  the  month  of  May,  1897,  49^  "  carrien  "  struck  par  soHdariti  with 
other  ''carrien"  in  Bas^cles.    Revue  du  Travail^  Deuxiime  Annie,  no.  6,  p.  507. 

'  Special  United  States  Comu/ar  Reports  upon  Labor  in  Foreign  Countries^ 
1884,  T.  iii,  pages  367  and  368. 

'The  oflBdal  source  of  information  in  regard  to  Australia  has  been  the  report 
fcferred  to  on  page  9. 

« Ihid^  Evidence^  Q.  181 1.      ^  Ibid,,  Evidence,  Q.  1805. 

^Ibid,,  Report,  Paragraph  t. 

^  IHd^  Literary  Appendix,  pages  143  and  152.  Among  the  rules  of  the  Amal- 
gamated Slaughtermen  and  Journeymen  Butchers'  Union  appears  the  following : 
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of  1890  has  been  mentioned  above,  and  will  be  described  in 
another  connection.  Its  disastrous  failure  seems  to  have 
given  the  policy  its  death  blow.  A  stubbornly  contested 
strike  among  the  shearers  of  Queensland  and  New  South 
Wales  took  place  the  following  year,  but  it  received  only 
financial  assistance  from  outside  the  Shearers'  Union.*  In 
1892.  the  miners  who  two  years  before  had  left  their  work  in 
order  to  aid  the  men  on  the  water  front,  were  involved  in  a 
strike  of  their  own,  but  the  favor  was  not  returned."  The 
movement  in  Australia  seems,  therefore,  to  have  been  of  im- 
mense importance  in  the  early  years  of  this  decade,  but  ta 
have  declined  rapidly  since  that  time. 

The  necessity  which  accounts  for  the  existence  of  sympa- 
thetic lockouts  is  similar  to  that  which  caused  the  develop- 
ment of  the  sympathetic  strike.  The  object  of  the  latter 
was,  it  will  be  remembered,  to  enforce  the  maximum  of  in- 
jury upon  the  offending  employer — the  complete  cessation 
of  his  establishment.  To  this  end  the  workmen  aim,  first,  to 
prevent  his  getting  other  workmen  by  a  system  of  pickets^ 
and,  second,  to  prevent  his  using  them,  if  gotten,  by  a  sys- 
tem of  sympathetic  strikes.  The  position  of  the  employer 
during  all  this  time  is  analogous.  His  problem  in  order  to 
force  his  settlement  of  the  dispute,  is  to  discover  the  maxi- 
mum of  injury  which  can  be  inflicted  upon  his  employees 
legally,  and  to  enforce  that  injury  in  every  possible  way. 

In  this  case  the  maximum  of  injury  proves  to  be  three- 
fold.    His  offending  employees  must  be  deprived  of  work  at 

"  In  case  of  dispute  in  any  butcher  shop,  members  in  abattoirs  shall  refuse  to  kiU^ 
dress  and  deliver  meat,  and  in  case  of  a  dispute  in  an  abattoir,  members  in  the 
butcher  shops  shall  refuse  to  receive  and  cut  such  meat" 

"^  Royal  Commission  on  Labor ^  Report  on  Australia^  p.  29.      F^L  Papers* 
1892,  V.  xxxvi,  part  v. 
•  Ibid,^  p.  30. 
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his  establishment ;  they  must  be  kept  out  of  employment  in 
other  establishments;  and  they  must  be  cut  off  from  the 
possibility  of  living  without  employment.  The  original  ces- 
sation of  work  accomplishes  the  first  of  these  ends.  The 
strikers  no  longer  look  to  their  own  employer  as  a  means  of 
support.  In  order  that  they  may  be  equally  unable  to  gain 
employment  and  support  in  the  service  of  other  masters^ 
"  black  lists  "  of  the  men  engaged  in  the  strike  are  frequently 
sent  to  all  employers  who  are  likely  to  be  approached  by 
strikers,  and  the  request  is  made  that  such  men  be  refused 
employment.*  In  order  to  make  it  impossible  for  a  given 
body  of  strikers  to  live  without  employment,  the  sympa- 
thetic lockout  becomes  a  necessity.  Unless  contributions 
flowing  from  outside  for  the  support  of  these  strikers  can  be 
stopped  in  some  way,  their  power  of  resistance  is  enor- 
mous. As  Mallock  has  admirably  pointed  out,  "  the  power 
of  Labor"  is  really  the  power  to  abstain  from  labor.*  The 
original  cessation  deprived  the  workmen  of  their  customary 
labor.  The  sympathetic  extension  deprives  them  of  the 
power  to  abstain  from  labor.  It  thus  strikes  at  their  very 
existence.  It  is  a  weapon  of  industrial  warfare  never  found 
in  the  camp  of  Labor.  No  injury  to  an  employer  can  touch 
his  ability  to  abstain  from  labor.  His  capital  is,  as  it  were^ 
a  reservoir  which  his  enemies  are  unable  to  reach,  while  his 
idle  workmen  depend  upon  a  stream  which  can  be  annihilated 
at  its  very  source.  The  whole  purpose  of  militant  unionism 
is,  therefore,  to  destroy  this  inequality.  A  reservoir  or 
strike  fund  takes  the  place  of  a  stream  of  subscriptions.  The 
average  unionist,  however,  objects  to  such  funds  as  being  a 
temptation  to  useless  striking.  Even  where  they  exist,  they 
are  not  large  and  the  assessment  system  must  be  resorted  to 
if  a  protracted  strike  is  to  be  maintained. 

1  Th€  Co-operative  Wholesale  Societies'  Annual,  1889,  p.  298. 
"  Labor  and  the  Popular  IVelfare,  p.  309. 


Digitized  by  VjOOQIC 


44  SYMPATHETIC  STRIKES  [44 

The  necessity  for  sympathetic  lockouts  proves  thus  to  be 
as  old  as  the  habit  of  contributions — a  habit  which  has  been 
shown  to  be  as  old  as  unionism.  The  sympathetic  lockout 
was,  therefore,  a  much  earlier  development  than  the  sympa- 
thetic strike.  It  was  the  talk  of  the  day  in  England  in  i860, 
while  the  sympathetic  strike  was  still  a  new  device  ten  years 
ago.  This  fact  is  interesting  in  view  of  the  denunciation 
which  such  strikes  have  often  received  at  the  hands  of  those 
who  favor  the  employing  classes.  If  the  sympathetic  lock- 
out is  really  the  model,  and  the  sympathetic  strike  but  a 
later  and  much  later  imitation,  these  denunciations  lose  much 
of  their  force.  The  sympathetic  lockouts  which  came  into 
prominence  at  the  middle  of  the  present  century  in  England 
represent  a  rebellion  on  the  part  of  the  employers  against  a 
very  systematic  type  of  financial  assistance  which  seems  to 
have  been  common  at  that  time  among  workmen  involved  in 
a  strike.  When  all  the  men  in  a  given  locality  had  a  com- 
mon grievance  against  their  employers,  it  had  been  found 
advisable  to  apply  their  remedy,  the  strike,  to  but  "  one  em- 
ployer at  a  time."  Those  who  struck  were  supported,  some- 
times for  long  periods,  by  the  men  in  other  establishments 
who  remained  at  work,  only  to  take  their  turn  at  striking 
when  the  first  strikers  had  gained  their  point.  Such  a  series 
of  successful  strikes  at  Dewsbury,  England,  lasted  from  1821 
to  1823.*  This  policy  was  naturally  denounced  by  the  em- 
ployers, and  very  bitter  things  were  said  about  those  who 
"  treacherously  apply  the  wages  they  receive  from  our  hands 
to  feed  the  mutiny  against  us."  *  The  policy  appeared  in  its 
most  odious  form  in  the  strike  in  the  London  building  trades 
in  1859.     A  general  demand  had  been  made  upon  all  em- 

^  Co-cpiraHve  IVhoUsaU  Societief  Annual,  1889,  pages  266-311. 
'  From  the  ^  Statement "  of  an  Employers'  Association  in  1852.    Ripcrt  an 
Trades  Sacutits,  National  Association  for  the  Promotion  of  Social  Science,  i860, 
p.  198. 
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ploycrs  for  a  nine-hour  day  and  had  been  refused.  A  ballot 
was  thereupon  taken  to  see  which  of  the  employers  should 
be  "  set  down  "  as  the  first  to  be  attacked.*  In  another  case 
the  unfortunate  employer's  name  was  taken  "  by  chance  out 
of  a  hat."  • 

The  most  natural  means  of  defense  against  such  a  policy — 
a  lockout  of  all  who  were  thus  contributing  to  the  strikers — 
was  at  first  regarded  as  too  severe,  and  various  other  plans 
were  tried.  The  most  common  of  these  was  that  adopted  by 
certain  mine  owners  in  West  Yorkshire  in  1858.  A  wage 
reduction  of  15  per  cent.,  declared  by  all  employers,  had 
provoked  the  men  into  their  usual  form  of  resistance,  a 
strike  against  certain  selected  employers.  The  Employers' 
Association  thereupon  resolved  **  that  the  masters  whose 
men  are  at  the  15  per  cent,  reduction  shall  pay  to  those 
masters  whose  men  are  on  a  strike  the  1 5  per  cent,  taken 
from  the  men  working."  After  six  months  the  plan  was 
abandoned  for  the  sympathetfc  lockout.^ 

Although  the  sympathetic  lockout  first  became  common 
after  185 1,  instances  are  on  record  as  far  back  as  the  close 
of  the  last  century.  In  1786  certain  bookbinders  employed 
in  four  London  shops  demanded  shorter  hours  of  work. 
Their  employers  refused  and  induced  all  employers  in  the 
city  to  discharge  their  men  in  sympathy.*  Mr.  Webb  refers 
to  a  similar  lockout  declared  by  the  ''master  breeches 
makers  at  the  end  of  the  last  century."  ^  in  1829  the  fine 
spinners  of  Manchester  struck  against  a  reduction  of  wages 

^  Report  on  Trades  Societies^  National  Association  for  the  Promotion  of  Social 
Science,  i860,  p.  60. 

'/^</.,p.  59. 

***  Transactions**  of  the  same  society,  1859,  pages  641  and  642. 

^Report  on  Trade  SocUtUs^  National  Association  for  the  Promotion  of  Social 
Science,  i860,  pages  9J-^5* 

*  Sidney  and  Beatrice  Webb,  History  of  Trade  Unionism^  p.  239. 
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and  were  supported  for  twenty  three  weeks  **  by  their  Union 
funds,  contributed  chiefly  by  the  coarse  spinners  who  were 
still  employed  and  whom  the  change  did  not  affect."  At 
the  end  of  that  time  the  employers  demanded  that  such 
contributions  should  cease,  and  discharged  the  coarse 
spinners  when  they  refused.*  In  1836  the  file  makers  of 
Sheffield  proposed  a  new  scale  for  all  their  employees  and 
resolved  that  "  if  the  workmen  of  any  of  their  number  re- 
fuse to  work  at  the  scale  proposed,  they  would  close  all 
their  manufactories"*  In  1851  an  Employers'  Association 
in  the  engineering  trades  of  Lancashire  put  forth  the  follow- 
ing public  notice : 

"A  body  of  persons  styling  themselves  the  Amalgamated  Society 
of  engineers,  etc.,  having  made  demands  on  several  firms  in  this  dis- 
trict which  are  totally  inconsistent  with  the  rights  of  employees,  and 
the  same  body  having  further  given  notice  to  one  of  the  principal 
firms  that  unless  their  demand  be  at  once  conceded  they  will  go 
out  on  a  strike.  .  .  We,  the  undersigned  engineers,  etc.,  employers  in 
the  aggregate  of  ten  thousand  hands,  have  unanimously  determined 
to  close  our  establishments  in  case  any  turn  out  of  such  people  or  of 
the  work-people  in  the  employ  of  any  of  us  should  take  place."  * 

The  multiplication  of  sympathetic  lockouts  during  the 
next  fifteen  years  makes  it  impossible  more  than  to  mention 
the  more  important.  Eighteen  thousand  mill  hands  in  Pres- 
ton were  turned  out  of  employment  in  1853  because  of  dis- 
agreements which  affected  the  men  in  but  four  or  five  firms.^ 
Twenty-four  hundred  coal  miners  in  West  Yorkshire  were 
locked  out  in  1858  for  contributing  to  800  of  their  fellows.^ 

'  Report  on  Trade  SocietieSt  National  Assodatioii  for  the  Promotion  of  Sodai 
^Science,  i860,  p.  394. 

^Ibid.^  p.  548.  *  IHd,t  pages  177  and  178. 

*  youmal  of  the  Statistical  Society  of  London,  t.  50,  p.  12. 

*  Transactions  of  the  National  Association  for  the  Promotion  of  Social  Science, 
1859,  p.  64a. 
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The  doors  of  seventeen  flint  glass  factories  were  closed  in 
1859  upon  some  500  operatives  because  of  grievances  which 
a£fected  but  two  factories.'  During  the  same  year  24,000 
of  the  40»ooo  men  employed  in  the  London  building  trades 
were  locked  out  by  the  Associated  Employers  as  soon  as  a 
strike  had  been  begun  against  one  of  their  number.*  Lock- 
outs of  this  type  had  become  so  common  in  1861  that  Mr. 
J.  M.  Ludlow,  writing  in  that  year  remarked :  **  Seldom  can 
the  workmen  of  a  single  employer  engage  in  a  contest  with 
liim  one  day  without  having  to  face  the  chance  of  seeing  the 
whole  employer  class  (in  their  department)  of  the  town  or 
district  arrayed  against  them  on  the  morrow."  ^  Industrial 
war  on  such  a  scale  naturally  attracted  great  attention.  The 
National  Association  for  the  Promotion  of  Social  Science, 
appointed  a  committee  which  spent  two  years  in  an  elab- 
orate investigation  of  the  subject.  The  Society  of  Arts 
called  a  joint  conference  of  unionists  and  employers  in  1854 
to  discuss  among  other  questions,  the  following :  ''  Should 
partial  strikes  intended  to  take  the  masters  of  a  locality  in 
detail  be  met  by  lockouts?"  ^  At  a  conference  held  in  Shef- 
field in  1866  representatives  of  200,000  trade  unionists 
iormed  "The  United  Kingdom  Alliance  of  Organized 
Trades,"  for  the  purpose  of  supporting  "the  members  of 
any  trade  who  should  find  themselves  locked  out  by  their 
employers."  5  The  speedy  disruption  of  this  organization 
because  of  its  inability  to  distinguish  lockouts  from  strikes 
was  alluded  to  in  the  preceding  chapter.^ 

The  most  significant  feature   in   regard   to  the  lockout 

'  Repcrt  on  Trades  SocuHes,  National  Aatocimtion  for  the  Promotion  of  Social 
Science,  1860^  p.  109. 

'  Ihid^  P«£es  60  and  66.  *  MacmiUan*s  Magtmm,  r.  iii,  p.  321. 

^Journal  of  thi  Society  ofArU^  t.  a,  p.  206. 
*  Sidney  and  Beatrice  Webb,  History  of  Trades  Unionism^  p.  241. 
'Abore,  p.  18. 
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movement  at  this  time  is  the  position  assumed  by  the 
champions  of  unionism.  At  least  three  cases  are  on  record ' 
where  such  action  on  the  part  of  employers  is  condemned 
by  union  sympathizers  as  being  a  method  of  warfare  with- 
out counterpart  on  the  side  of  labor.  In  each  instance  the 
writers  proceed  to  explain  what  action  would  be  analagous 
to  the  sympathetic  lockout,  or  lockout  as  it  was  always 
called.  The  form  of  strike  they  describe  in  these  explana- 
tions is,  they  insist,  something  purely  imaginary,  something 
workmen  never  had  or  never  would  be  willing  to  counte- 
nance, something,  in  fact  as  totally  unjustifiable  as  the 
lockout  of  which  it  was  the  logical  analogy.  Their  descrip- 
tions were  imaginary,  no  doubt,  but  they  were  prophetic 
too,  for  they  were  descriptions  of  the  sympathetic  strike. 
One  of  these  fortuitous  prophecies — ^that  of  Mr.  Frederick 
Harrison — is  so  remarkable  as  to  warrant  reproduction  here* 
It  appeared  in  the  Fortnightly  Review  in  1865. 

''  The  moment  we  draw  the  true  parallel  on  the  side  of  the  men 
to  the  lockout  on  the  part  of  the  masters,  we  see  the  truth  of  this 
position  in  a  strikinj?  light.  The  true  parallel  to  the  lockout  would 
be  this.  Let  us  suppose  that  a  committee  of  the  Union  of  Iron 
workers  gave  a  fortnight's  notice  to  every  employer  that  they  re- 
quired a  10  per  cent,  rise  in  their  wages ;  that  every  firm  reluctantly 
agreed  to  it  except  the  iron-masters  of  North  Staffordshire,  who  with 
promises  of  assistance  from  the  other  capitalists,  revised.  We  have 
next  to  suppose  that  the  committee  of  the  men's  union  gave  orders 
to  every  iron-worker  in  the  kingdom  suddenly  to  cease  to  work, 
whether  employed  by  a  master  who  had  assisted  the  North  Stafford- 
shire masters  or  not.  Suppose  the  orders  of  the  committee  were  thai 
no  man  should  work  for  any  employer  for  any  wages  under  any  con- 
ditions or  in  consideration  of  any  promise  until  the  North  Stafford^ 
shire  masters  had  agreed  to  the  terms  of  the  union.    This  is  the  true 

*  Wm.  Newton  in  1854  {Journal  of  the  Society  of  Arts,  r.  2,  p.  206),  J.  M. 
Ludlow  in  1865  {Good  Words,  v.  6,  p.  374)  and  Frederick  Harrison  in  1865 
(Fortnightly  Review,  v.  I,  p.  108). 
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parallel  of  the  lockout,  and  it  can  be  safely  said  that  no  body  of 
workmen  in  the  kingdom  ever  ventured  upon  or  thought  of  so  wanton 
an  exercise  of  power.  The  public  feeling  would  at  once  stigmatize 
such  an  act  as  systematic  oppression  and  terrorism." 

Twenty-four  years  later  Mr.  Harrison  had  occasion  to  write 
an  article  upon  the  New  Unionism  of  1889.  Speaking  of 
the  great  sympathetic  strike  which  had  just  occurred  at  the 
London  docks,  he  said : 

^'  There  has  been,  then,  a  sympathetic  combination  of  workmen, 
more  rapid  and  more  electric  than  anything  seen  before.  We  have 
witnessed  the  *  solidarity  of  labor/  or  the  *  fraternity  of  workmen/  a 
perfectly  real  and  powerful  force,  when  it  can  be  organized  and 
brought  into  practical  result.  It  simply  means  the  common  interest 
of  an  the  toiling  millions  to  help  each  other  towards  their  social  im- 
provement." * 

But  the  world  has  moved  in  twenty-four  years,  and  Mr.  Har- 
rison has  changed  no  more,  perhaps,  than  others. 

From  i860  to  the  present  the  sympathetic  lockout  has 
been  constantly  employed  as  the  strongest  weapon  which 
united  employers  can  use.  After  the  report  just  mentioned, 
only  scattered  accounts  of  lockouts  appeared  until  the  forma- 
tion of  the  Labour  Department  of  the  Board  of  Trade  in  1888. 
Sympathetic  lockouts  appear  frequently  in  the  reports  of  this 
department,  and  the  resolutions  adopted  by  employers'  asso- 
ciations have  the  same  ring  as  those  quoted  above.'  In 
1890  employers  engaged  in  the  shipbuilding  and  engineering 
trades  of  the  United  Kingdom  became  federated  with  the 
following  among  their  objects:  "To  support  any  association 
or  combination  of  firms  in  a  district,  or  single  firm  in  bring- 
ing any  unreasonable  strike  to  an  end  by  not  employing,  or 

^  Tht  Nimtetnth  Century ,  t.  26,  p.  724. 

*  For  such  resolutions  see  The  Labor  Gautte^  t.  3,  p.  81,  and  The  Quarterly 
Review,  y.  146,  p.  492. 
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by  the  adoption  of  any  other  means  decided  upon."  *  The 
application  of  this  policy  to  the  engineering  dispute  of  1897 
will  be  referred  to  in  a  later  connection. 

Sympathetic  lockouts  are  not  as  common  in  this  country 
as  in  England.  They  seem  to  have  developed  simultan- 
eously with  sympathetic  strikes,  and  do  not,  therefore,  date 
much  farther  back  than  1886.  A  lockout  of  this  type  took 
place  among  the  lathers  of  Beverly,  Massachusetts,  in  1887. 
Men  in  two  shops  struck  for  the  adoption  of  a  desired  price 
list,  and  the  cause  of  the  employers  thus  attacked  was  taken 
up  by  nearly  all  the  employers  in  the  town."  The  settlement 
of  a  difficulty  in  an  Amsterdam  knitting  mill  during  the  same 
year  was  forced  by  a  lockout  on  the  part  of  fifty-eight  lead- 
ing firms.3  In  1890  the  furniture  workers  of  a  certain  shop 
in  New  York  City  declared  a  strike  to  force  the  discharge  of 
an  objectionable  foreman.  The  Masters'  Association  there- 
upon discharged  all  members  of  the  Furniture  Workers' 
Union  wherever  employed.*  An  employers'  association  of 
shoe  manufacturers  in  Rochester  used  the  same  means  dur- 
ing that  year  to  force  the  settlement  of  a  dispute  which  con- 
cerned but  one  member  of  the  association.*  The  so-called 
Leadville  strike  during  the  summer  of  1896  was  quite  largely 
a  sympathetic  lockout.  A  uniform  wage  of  three  dollars  a 
day  had  been  decided  upon  by  the  Western  Federation  of 
Miners,  and  all  the  miners  in  Leadville  who  received  less 
than  that  amount  declared  a  strike.  The  mine  owners  at 
once  made  the  cessation  complete  by  closing  all  the  mines. 

*  Thi  NineUenih  Century^  v.  27,  p.  713. 

*Eipon  of  tkt  Mtusackuietis  Board  of  ArbiiraHon  and  Comi/iation,  1888,  p. 

^Report  of  thi  New  York  Bureau  of  Labor  StaHsHa,  1887,  p.  317. 
*Ihid^  1890,  part  iii,  p.  1043. 

*  Riport  o/thi  New  York  Bureau  of  Labor  SiaHstia,  1891,  part  iii,  p.  583. 
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Over  1,300  men  were  thrown  out  of  employment  for  more 
than  four  months.' 

Sympathetic  lockouts  are  not  common  on  the  continent  of 
Europe,  for  organization  among  laborers  has  not  called  for 
the  counter  organization  of  employers  which  has  been  at- 
tained in  this  country  and  in  England.  Such  lockouts  have 
occurred,  however.  Fifteen  hundred  metal  workers  in  Ghent, 
Belgium,  were  locked  out  because  three  hundred  and  fifty  of 
their  number  had  declared  a  strike.*  Seventy-eight  firms 
in  a  German  city  closed  their  establishments  in  1890  because 
one  of  their  number  was  being  boycotted  by  all  the  men.3 

The  sympathetic  lockout  proves  thus  to  be  as  generally 
used  as  the  sympathetic  strike.  It  developed  much  earlier 
than  the  sympathetic  strike,  because  the  necessity  which 
called  it  into  existence  was  itself  an  early  development,  and 
because  the  higher  intellectual  position  of  employers  made 
them  more  willing  to  "  discount  a  present  injury  in  order  to 
gain  a  future  good."  They  could  understand  it  fifty  years 
ago.     Their  employees  could  not. 

^Report  of  the  Colorado  Bureau  of  Labor  SiatisHcs^  1895-1896,  p.  61. 

•  Thi  Labor  GoMette^  v.  iii,  p.  31 1. 

*  Strikes  and  Lockouts  in  iSgo^  p.  35.     (Pari.  Papers,  1890-1891,  t.  IxxrilL) 
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CHAPTER  III 

ANALYSIS   OF  SYMPATHETIC   STRIKES  AND   SYMPATHETIC 
LOCKOUTS 

At  once  the  most  difficult,  as  well  as  the  most  interesting, 
part  of  the  subject  has  now  been  reached — the  economic 
power  which  lies  at  the  basis  of  the  movement.  Sympa- 
thetic strikes  are  undertaken,  as  the  New  York  Reports  term 
it,  "to  assist"  other  strikers.  Having  said  this,  writers 
almost  never  go  further  and  explain  exactly  how  the  strike 
of  one  set  of  men  assists  the  strikers  elsewhere.  Even  labor 
leaders  seem  often  to  order  or  advise  such  strikes  without 
being  sure  they  will  not  injure  the  local  cause  more  than 
they  help  it.  This  uncertainty  arises  from  the  complex 
nature  of  the  pressure  which  sympathetic  strikes  often  exert 
The  question  is  very  much  simplified,  however,  if  such  strikes 
are  first  classified  according  to  the  relation  which  the  offend- 
ing employer  bears  to  the  employer  whose  men  declare  the 
sympathetic  strike.  The  classification  is  here  presented  in 
outline,  and  will  be  explained  at  length  in  the  pages  which 
follow. 

CLASSIFICAnON  OF  SYMPATHETIC  STRIKES 

Class  I.  Where  the  sympathetic  strikers  arc  in  the  service  of  the 
offending  employer. 

Class  II.  Where  the  sympathetic  strikers  arc  in  the  service  of  em- 
ployers who  do  business  with  the  offender. 

1.  Sell  goods  or  services  to  him. 

2.  Buy  goods  or  services  from  him. 

Class  III.  Where  the  sympathetic  strikers  arc  in  the  service  of  em- 
ployers who  compete  with  the  offender. 
52  [52 
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Class  rv.  Where  the  sympathetic  strikers  are  in  the  service  of  em- 
ployers who  co-operate  with  the  offender. 

Class  V.  Where  the  sympathetic  strikers  are  in  the  service  of  em- 
ployers who  have  no  relation  to  the  offender. 

Sympathetic  strikes  of  the  first  class — ^where  the  offending 
employer  is  identical  with  the  employer  affected  by  the 
sympathetic  strike — are  probably  more  common  than  all 
others,  though  they  are  rarely  described  or  recorded  statisti- 
cally. One  hundred  shoe-stitchers  struck  in  a  Massachu- 
setts factory  in  1887,  against  a  reduction  of  wages  which 
affected  but  seven  of  their  number/  From  the  individual 
standpoint,  therefore,  the  strike  was  almost  entirely  sympa- 
thetic. There  is  at  present  no  means  by  which  the  amount 
of  such  sympathetic  striking  can  be  measured,  although  this 
amount  is  considerable.  Especially  is  this  so  in  the  case  of 
strikes  which  involve  large  establishments  or  factories.  In 
the  printing  trade,  strikes  of  this  sort  are  frequent.  The 
proprietor  of  a  printing  establishment  has  come  to  expect  a 
strike  of  lithographers  and  pressmen  if  the  demands  of  the 
compositors  are  not  admitted,  and  vice-versa.  Sympathetic 
strikes  of  this  class  may  involve  but  one  factory  or  plant. 
Within  this,  the  number  of  employees  who  actually  have  a 
grievance  is  often  ridiculously  small.  Five  hundred  Eng- 
lish miners  recently  declared  a  strike  because  the  check- 
weighman  lacked  a  suitable  shelter.  After  two  days,  accord- 
ing to  the  account,  the  employer  gave  in  and  the  check- 
weighman  was  provided  with  a  "  box."*  Sympathetic  strikes 
may  also  involve  a  large  number  of  factories  or  plants, 
sometimes  in  widely-separated  localities,  and  yet  belong  to 
this  first  class,  because  these  enterprises  are  owned  by  a 
single  employer — one  immense  corporation  it  may  be.     The 

■  T^mik  Annu4ti  Jiepori  oftiu  Commimoner  of  Labor ^  v.  i,  p.  378. 
*  Strikes  and  Lockouts  in  tSgi^  p.  165.    (Pari  Papers,  1 893-1 894,  ▼.  faaadu, 
PtotL) 
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very  nature  of  the  transportation  business  allows  such  strikes 
to  extend  for  hundreds  of  miles  and  yet  involve  but  one 
employer.  Strikes  of  this  sort  are  often  logically  extended 
to  other  companies  known  to  include  some  of  the  same 
stockholders  who  are  found  in  the  company  originally 
affected.  During  1888  the  locomotive  engineers  were  in- 
volved in  the  most  serious  strike  of  their  history.  The 
trouble  arose  upon  the  Chicago,  Burlington  and  Quincy 
Railroad.  In  course  of  the  strike,  the  engineers  on  the 
Atchison,  Topeka  and  Santa  Fe  declared  a  sympathetic 
strike  in  the  belief  that  many  men  held  stock  in  both  roads.' 
The  economic  purpose  of  strikes  of  this  simplest  class  is 
easily  understood.  Had  picketing  succeeded  and  no  non- 
union men  been  secured,  the  maximum  of  injury,  explained 
in  the  preceding  chapter,  would  have  been  inflicted  upon 
the  employer  by  the  strike  of  the  original  disputants.  Each 
part  in  the  productive  process  is  essential,  and  the  refusal  of 
one  set  of  workers  to  perform  their  part,  and  the  employer's 
inability  to  obtain  others  in  their  place,  brings  the  entire 
process  to  a  standstill.  When  picketing  fails,  however,  the 
maximum  of  injury  is  enforceable  only  by  a  strike  of  the 
other  hands.'  The  mere  increase  in  the  number  of  places 
to  be  filled  increases  the  probability  that  the  establishment 
must  be  closed,  but  that  probability  is  still  further  increased 
if  the  sympathetic  strikers  are  more  skilled  than  those  who 
originally  left  their  work.  The  strike  at  the  London  Dock 
in  1889  achieved  its  remarkable  success  for  this  very  reason. 
The  work  of  a  "docker"  is  confined  to  the  unloading  of 
vessels  and  is  as  nearly  unskilled  as  can  well  be  imagined. 

'  Salmons,  The  Burlington  SirUke,  pages  333  and  334. 

*The  statement  that  each  part  of  the  productive  process  is  essential,  and  that 
its  stoppage  stops  the  whole  is  true  in  general,  although  exceptions  may  be  easily 
instanced.  In  so  far  as  such  is  the  case,  sympathetic  strikes  are  necessary  to  en- 
force the  closing  of  the  establishment,  even  though  picketing  does  not  faiL 
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In  spite  of  the  undoubted  justice  of  the  strikers'  demands, 
their  efTort,  would  certainly  have  failed,  had  it  received  no 
sympathetic  assistance  from  without.  ''Three  men  walked 
the  streets  outside  the  dock-yard  gates  for  every  one  em- 
ployed within."  *  It  was  the  strike  of  the  stevedores,  the 
loaders  of  vessels,  a  skilled  and  organized  trade,  which  sub- 
stituted victory  for  defeat."  Sympathetic  strikes  of  this 
type  have  been  naturally  an  early  development  oif  the  sym- 
pathetic idea.  If  the  unaffected  workmen  are  willing  that 
the  original  strikers  shall  succeed,  and  if  that  original  strike 
can  only  succeed  by  the  closing  of  the  establishment  (actu- 
ally or  in  the  anticipation  of  the  employer),  it  follows,  that 
these  unaffected  workmen  are  willing  to  sacrifice  their  em- 
ployment in  order  to  assist  their  fellows.  Under  such  cir- 
cumstances, it  is  a  matter  of  little  importance  whether  they 
declare  a  sympathetic  strike  or  not.  The  result,  so  far  as 
they  are  concerned,  is  the  same.  If  they  do  not  strike,  the 
establishment  closes  because  of  their  employer's  inability  to 
fill  the  places  of  the  original  strikers.  They  thus  lose  their 
employment,  and  to  declare  a  sympathetic  strike  would  cost 
them  no  more.  This  low  **  cost  of  production "  accounts, 
therefore,  for  the  early  development  and  frequent  use  of  sym- 
pathetic strikes  of  this  first  and  simplest  class. 


Sympathetic  strikes  of  the  second  class  are  declared  by 
men  in  the  service  of  employers  who  have  direct  business 
relations  with  the  employer  originally  involved.  This  is 
perhaps  the  most  important  class  of  all.  At  any  rate,  it  is 
sympathetic  strikes  of  this  sort  which  attract  the  most  atten- 
tion, because  of  the  great  dimensions  they  often  assume. 
Their  power  arises  from  the  interdependence  of  employers 

^  The  Universal  Review^  t.  5,  p.  l6i. 

>  Smith  and  Nash,  The  Docker^  Strike^  cbapi.  i  and  ii. 
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who  are  thus  associated.  Every  estabh'shment  touches  those 
associated  with  it  on  two  opposite  sides.  It  buys  goods  or 
services  from  some,  and  sells  goods  or  services  to  others. 
Each  process  is  essential  to  the  life  of  the  concern,  and  if  a 
sympathetic  strike  can  stop  either,  its  power  is  great. 

A  strike  in  the  building  trades  may  be  extended  sympa- 
thetically to  the  brick-yards.  The  employer's  supply  of  raw 
material  is  thus  cut  off — for  the  time  being,  at  least.  The 
second  employer  has  probably  been  asked  to  refuse  to  fur- 
nish bricks  to  the  oflfender,  and  his  refusal  thus  to  boycott 
the  master-builder  precipitates  the  strike  of  his  own  men. 
Again,  the  services  of  other  employers,  especially  of  trans- 
portation companies,  are  about  as  essential  to  a  given  employer 
as  are  the  goods  which  other  employers  produce.  To  prevent 
the  purchase  of  services  by  an  oflfending  employer,  sympa- 
thetic strikes  may  be  declared  against  all  who  furnish  them. 
Such  a  strike  occurred  on  the  Reading  railroad  in  1887.  Coal 
from  Pennsylvania,  where  the  miners  were  on  a  strike,  was 
being  carried  to  the  coast  by  the  Reading.  The  employees 
of  the  railroad  struck  in  large  numbers,  and  thus  made  it  im- 
possible for  the  Reading  to  continue  to  render  this  service  to 
the  owners  of  the  mines.'  The  Pullman  Company  has  for 
years  purchased  services  from  the  railroads  of  the  United 
States  in  the  shape  of  motive  power.  The  strike  inaugur- 
ated by  the  American  Railway  Union  in  1894  aimed  to 
make  such  purchases  impossible,  and  for  a  time  succeeded. 

Sympathetic  strikes  may  also  be  applied  at  the  other  end 
of  an  employer's  business  operations.  They  may  be  used  to 
deprive  the  oflfending  employer  of  his  selling  market.  Men 
employed  by  his  customers  refuse  to  work  any  longer.  In 
1892  all  the  granite-workers  and  stone-cutters  in  sixteen 
establishments  in  Brooklyn  refused  to  touch  stone  received 

'  Labor  Troubles  in  the  AnihracUe  Region  of  Pennsylvania^  House  Rqport,  no. 
4147,  50th  Cong.,  2d  Session. 
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from  certain  quarries  in  New  England,  where  a  general  strike 
was  pending,  and  struck  to  enforce  their  refusal.  The 
offending  quarry  owners  in  New  England  were  thus  unable 
to  sell  their  material  to  any  of  these  establishments,  because 
the  latter  were  unable  to  work  it  up.*  While  the  ship- 
owners of  Australia  were  involved  in  the  great  strike  of  1890, 
they  attempted,  by  means  of  non-union  men,  to  carry  coal 
from  the  northern  part  of  the  island  to  the  southern.  They 
were,  in  fact,  selling  their  services  as  carriers  to  the  mine- 
owners.  Thereupon  the  miners  struck,  the  mines  were 
closed  and  such  sales  became  impossible. 

Sympathetic  strikes  of  the  second  class  thus  involve  em- 
ployers who  buy  or  sell  to  each  other.  Either  employer 
may  be  the  original  offender,  and  the  men  in  the  service  of 
the  other  come  out  in  sympathy,  but  the  pressure  in  the 
two  cases  is  far  from  being  the  same.  If  an  employer,  whose 
men  have  struck,  is  merely  prevented  from  buying  of  another 
employer  because  the  latter's  men  have  declared  a  sympa- 
thetic strike,  he  can  usually  find  some  other  employer  who 
is  able  to  serve  him  equally  well ;  but  if  he  loses  a  customer 
because  of  a  strike  in  the  latter's  establishment,  the  loss  is 
complete  and  without  means  of  redress.  Sympathetic  strikes 
of  the  former  type  are,  therefore,  comparatively  few.  Dur- 
ing the  period  of  the  last  United  States  Report  upon  the 
subject,  strikes  occurred  in  but  two  establishments  ''  against 
firm  supplying  goods  to  a  boycotted  establishment,"*  while 
59  establishments  were  involved  in  strikes  "  against  the  use 
of  boycotted  material."  3  A  curiously  complicated  strike 
occurred  in  1887  in  connection  with  the  longshoremen's 
strike  at  Elizabethport.     It  illustrates  at  once  the  two  forms 

*  Report  of  the  Bureau  of  Labor  Statistics  of  the  StaU  of  New  York,  1892,  Part 
ii.  p.  237- 

'  Tenth  Annual  Report  of  the  Commissioner  of  Labor ^  v.  ii,  p.  1859. 

</^»a:,p.  1861. 
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of  pressure  just  described.  The  coal  company  whose  coal 
handlers  were  on  a  strike,  was  able  to  get  more  or  less  of  its 
coal  emptied  from  the  cars  by  means  of  non-union  labor. 
Some  of  this  coal  was  sold  for  fuel  to  a  mill  in  the  vicinity, 
whereupon  the  workmen  employed  in  that  establishment 
declared  a  sympathetic  strike.  The  mill  continued  to  run, 
however,  by  means  of  non-union  labor,  and  a  sympathetic 
strike  of  the  second  degree  was  declared.  Eighty-five  coopers 
struck  in  an  establishment  which  was  accustomed  to  furnish 
the  mill  with  barrels.'  In  the  first  instance,  when  the  mill 
hands  struck  against  the  use  of  the  so-called  ''  scab  coal,'^ 
the  possible  pressure  upon  the  original  oflfender,  the  coal 
company,  was  considerable.  Had  the  sympathetic  strike 
succeeded  in  closing  the  mill,  the  coal  company  would  have 
been  deprived  of  a  customer,  a  purchaser  of  its  coal.  In 
the  second  sympathetic  extension,  when  the  coopers  struck 
in  order  to  bring  the  oflfending  milling  company  to  terms^ 
this  latter  company  was  merely  forced  to  buy  its  barrek 
elsewhere,  not  at  all  a  difHcult  matter,  although  undoubtedly 
involving  some  delay. 

This  difference  of  economic  pressure  finds  an  interesting 
confirmation  in  the  treatment  which  employers  accord  to 
requests  which  they  receive  from  unions  to  boycott  the  em- 
ployer whose  men  have  struck.  It  is  plain  that  a  cessation 
of  business  relations  between  the  employer  who  is  asked  to 
do  the  boycotting  and  the  offending  employer  affects  each 
in  an  exactly  opposite  way.  If  the  former — the  outside  em- 
ployer— is  asked  by  the  union  to  stop  buying  of  the  latter, 
it  is  an  easy  matter  for  him  to  accede  without  loss  while  the 
loss  of  the  offending  employer  is  the  loss  of  a  customer,  and 

*  Tenth  Annual  Report  of  the  Commissioner  of  Labor^  v.  i,  p.  638.  In  this  in- 
sUnce,  as  in  fereraJ  othert,  the  infonnadon  printed  in  the  report  has  been  supple- 
mented by  details  taken  from  the  original  returns  preserved  by  the  Department  at 
Washington. 
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is  severe.  On  the  other  hand,  if  an  outside  employer  is 
asked  to  stop  selling  to  another  he  can  accede  only  at  a 
loss,  while  the  loss  of  the  offending  employer  is  slight.  He 
is  merely  forced  to  buy  elsewhere.  As  a  result  of  this,  it  is 
not  at  all  unnatural  that  requests  for  boycotts  take  the 
former  or  stronger  form.  Such  a  boycott  causes  the 
smallest  injury  to  the  employer  who  declares  it,  while,  at 
the  same  time,  it  inflicts  the  severest  injury  upon  the  em« 
ployer  who  is  the  original  oflfender.  Requests  for  boycotts 
of  this  sort  are  often  acceded  to  by  employers ;  while  boy- 
cotts  of  the  latter  type,  inflicting,  as  they  do,  more  injury 
on  the  one  who  boycotts  than  on  the  oflfender.  are  seldom 
requested  by  the  men,  and  almost  never  acceded  to  by  the 
employers. 

The  history  of  railroad  boycotts  may  seem  to  contradict  this 
last  statement.  Cases  are  common  where  one  road  is  boy- 
cotted by  another  at  the  request  of  the  union  behind  the 
movement.  The  former  road  refuses  to  haul  cars  received 
from  the  latter — refuses,  in  fact  to  sell  its  services  as  usual  in 
the  shape  of  car  transportation,  and  thereby  loses  a  customer 
for  those  services.  It  has  just  been  shown  that  boycotts  of 
this  typt  are  essentially  weak.  There  is  a  double  reason,  how- 
ever, why  they  have  a  real  strength  in  the  railroad  business. 
When  boycotts  of  this  class  were  described  as  weak,  it  was  as- 
sumed that  the  offending  employer  could  turn  readily  to  some 
other  employer  for  the  materials  or  services  which  he  was 
accustomed  to  receive  from  the  employer  who  now  declares 
the  boycott  This  assumption  is  manifestly  false  in  the  case 
of  artificial  or  natural  monoplies.  In  proportion,  therefore, 
as  a  given  railroad  possesses  this  character,  a  boycott  which 
it  may  declare  against  another  road  receives  strength.  The 
other  reason  which  makes  the  railroad  business  exceptional 
in  regard  to  boycotts  is  inherent  in  its  very  nature.  In  other 
industries  it  is  unusual  to  And  two  given  employers  who  are 


Digitized  by  VjOOQIC 


6o  SYMPATHETIC  STRIKES  [go 

both  buyers  of  and  sellers  to  each  other  to  any  considerable 
extent.  This  is  the  ordinary  case  in  railroading,  however. 
Two  adjoining  roads  are  continually  selling  services  to  each 
other  in  the  shape  of  transportation,  allowing  the  values  of 
such  services  to  offset  each  other  in  much  the  same  manner 
as  in  international  payments.  When  a  road,  therefore,  is 
asked  to  boycott  another,  it  never  stands  to  this  latter  in  the 
shape  of  a  seller  of  services  alone.  It  hauls  the  cars  of  the 
offending  road,  it  is  true,  but  that  road  also  hauls  its  cars. 
It  appears,  therefore,  that  the  very  nature  of  the  industry 
precludes  the  use  of  the  classification  which  applies  to  other 
industries.  A  boycott  declared  by  one  railroad  against  its 
neighbor,  has  a  double  eflfect.  It  deprives  the  offender  of 
an  opportunity  to  purchase  services  from  this  source,  while, 
at  the  same  time  it  makes  it  impossible  for  him  to  sell  his 
own  services  there.  Whether  the  boycott  is  weak  or  strong 
will,  therefore,  depend  upon  the  relative  amount  of  services 
which  are  thus  mutually  exchanged,  how  much  mileage  of 
transportation  the  offender  does  for  its  neighbor,  as  com- 
pared with  the  amount  done  by  this  latter  for  the  offender. 
The  basis  of  the  power  possessed  by  sympathetic  strikes 
of  the  class  just  described  is  thus  seen  to  rest  upon  the  inter- 
dependence of  modern  employers,  an  inter-dependence 
which  is,  however,  only  a  development  of  that  which  exists 
inside  a  large  factory,  and  which  there  forms  the  economic 
basis  of  those  sympathetic  strikes  described  under  Class  I. 
The  economic  power  of  a  strike  of  miners  which  deprives  an 
offending  employer  of  his  supply  of  fuel  proves  thus  to  be 
identical  with  the  economic  power  which  the  sympathetic 
strike  of  the  spinners  in  a  factory  exerts  upon  an  offending 
employer  who  is  involved  in  a  dispute  with  his  weavers. 
Division  of  occupations  gives  one  its  power,  and  division  of 
labor  the  other. 
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The  third  general  class  of  sympathetic  strikes  outlined  on 
paj3^e  52  includes  those  strikes  which  involve  competitors. 
The  power  is  here  by  no  means  so  apparent  as  is  the  case 
with  the  two  classes  already  described.  When  both  the 
original  strikers  and  the  sympathetic  strikers  are  in  the  ser- 
vice of  the  same  employer,  the  power  of  the  sympathetic 
strike  is  plain.  So  too  when  the  outside  employer  has  busi- 
ness relations  with  the  oflfender,  the  power  of  the  sympathetic 
strike  is  appreciable,  though  the  case  is  more  complicated. 
When,  however,  sympathetic  strikes  are  declared  against  an 
employer  by  men  in  the  service  of  his  competitors,  the 
pressure  which  is  brought  to  bear  upon  the  oflTender  is  not 
easy,  at  first  glance,  to  explain.  How  can  an  injury  to  a 
competitor  make  a  given  employer  any  more  willing  to  yield 
to  his  own  striking  workmen?  His  business  is  injured 
severely  by  the  strike  of  his  own  men,  and  it  would  seem 
natural  for  him  to  welcome  an  injury  to  competitors  who  are 
profiting  by  his  misfortune,  especially  when  such  an  injury 
takes  the  form  of  a  sympathetic  strike  among  the  men  em- 
ployed by  such  competitors.  Such  strikes  are  common, 
however,  which  is  proof  enough  that  they  are  supposed  at 
least  to  exert  a  pressure  of  the  desired  sort.  This  assumed 
pressure  is  usually  little  more  than  a  moral  one  however. 
The  offending  employer  is  made  to  realize  that  he  is  the 
cause  of  extensive  injury  to  his  fellow  employers,  and  that 
if  he  does  not  relieve  them  by  yielding  to  his  own  men,  he 
must  expect  the  same  treatment  from  them  when  the  tables 
are  turned.'  The  mere  display  of  sympathy  shown  by  such 
a  strike  is  also  supposed  to  have  an  influence  upon  the 
offender.  One  of  the  largest  strikes  which  England  has  ever 
seen — ^the  coal  strike  in  1893 — ^was  extended  sympathetically 

'  An  employer  who  has  been  invohred  in  several  extensive  strikes  of  this  sort» 
remarked  to  the  aatbor  that,  in  his  opinion,  this  moral  pressure  was  tremendous 
— that  few  employers  dared  to  stand  out  against  it. 
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beyond  its  normal  size  for  this  avowed  purpose.  The  objec- 
tions to  such  an  extension,  as  being  a  source  of  weakness  to 
the  movement,  were  detailed  at  the  meeting  of  delegates,  but 
they  carried  little  weight  against  the  desire  to  "  present  an 
absolutely  unbroken  front."  ■ 

Sympathetic  strikes  among  men  employed  by  competitors 
are  not,  however,  entirely  lacking  in  economic  power.  With 
the  increasing  strength  of  trade  unions,  competing  employers 
have  found  it  to  their  advantage  to  co-operate  with  each 
other  in  times  of  strikes.  Various  forms  of  assistance  are 
rendered  to  an  employer  involved  in  a  strike  to  enable  him 
to  fulfil  contracts  which  he  may  have  on  hand.  When  this 
is  done,  or  when  the  men  even  suspect  that  it  is  being  done, 
sympathetic  strikes  are  declared  against  all  employers  who 
render  such  assistance.  In  1891  all  the  coal  mining  com- 
panies in  a  large  district  in  Colorado  were  involved  in  a 
strike,  because  the  men  suspected  that  these  companies 
were  "  supplying  the  United  Coal  Company  with  coal,  and 
otherwise  lending  it  secret  aid  and  encouragement"*  In 
the  iron  moulding  industry  this  inter-competitor  assistance 
takes  a  different  form.  In  1887  a  St.  Louis  iron  company, 
whose  men  were  on  a  strike,  sent  its  patterns  to  similar  firms 
all  over  the  country.  Sympathetic  strikes  took  place  wher- 
ever the  attempt  was  made  to  use  such  patterns  and  thus 
enable  the  St.  Louis  company  to  fill  its  orders.^  When 
sympathetic  strikes  are  employed  in  the  coal  mining  in- 
dustry they  are  usually  of  this  inter-competitor  type.  The 
most  conspicuous  instance  occurred  in  1 894,  when  the  miners 
in  Pennsylvania  and  Illinois,  over  75,000  strong,  struck  for 
an  advance  of  wages,  and  28,000  other  miners  in  Colorado, 

>  Strikes  and  Lcckouis  in  j8gSt  P*  16.    (PurL  Papers,  1894,  t.  Ixxzi,  Fart  L) 

*  Report  of  the  Bureau  of  Labor  Statistics  of  the  State  of  Colorado,  iB<^~tHqb, 
pages  13  and  14. 

•  Report  of  the  Bureau  of  Labor  Statistics  of  the  State  of  New  York,  1887,  p.  296. 
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Iowa,  Missouri,  Tennessee  and  West  Virginia  left  work  in 
S)anpathy.* 

Sympathetic  strikes  are  more  frequent  in  the  building 
trades — especially  the  building  trades  of  New  York  State — 
than  in  any  other  industry.  Such  sympathetic  strikes  con- 
stitute a  class  by  themselves.  (Class  IV.)  The  men  who 
strike  in  sympathy  are  not  in  the  service  of  the  employer 
with  whom  the  original  dispute  exists,  nor  are  they  in  the 
service  of  another  employer  with  whom  he  has  business  con- 
nections or  with  whom  he  competes.  The  employers  usually 
aflfected  by  sympathetic  strikes  in  the  building  trades  are  those 
who  must  co-operate  continuously  with  the  offending  em- 
ployer. A  regulation  of  the  Building  Department  in  New 
York  City  requires  that  the  iron  frame  of  a  building  shall  not 
stand,  at  any  time,  more  than  two  floors  higher  than  the  walls.* 
The  employer  holding  the  contract  for  masonrj',  therefore, 
must  co-operate  with  the  iron-frame  contractor.  In  other  cases 
BO  public  regulation  is  necessary.  Plumbers  and  carpenters 
must  co-operate  of  necessity.  This  necessity  makes  the  use 
-of  sympathetic  strikes  in  such  cases  very  eflfective.  Hardly 
any  form  of  economic  pressure  could  be  more  complete. 

Strikes  of  this  sort  are  very  common.  In  fact  it  is  the 
-exception  in  these  trades  when  a  strike  is  limited  to  the  men 
originally  involved.  In  making  their  contracts  unionists  in- 
sist upon  retaining  their  right  to  declare  a  sympathetic  strike 
whenever  it  becomes  necessary.  The  following,  quoted  by 
Levasseur,  is  a  fair  sample  of  the  tone  of  such  contracts : 

**  It  Is  understood  and  agreed  by  both  parties  that  the  members  of 
the  Laborers'  and  Hod-carriers'  Union  shall  be  governed  in  the 

*  Tenth  Annual  Report  of  the  Commissioner  of  Labor ^  v.  i,  pages  11 27, 87, 251, 
^^99,551,  1171,1215. 

*New  York  Evening  Post,  Dec.  22,  1897. 
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matter  of  sympathetic  strikes,  if  these  occur,  by  the  decision  of  the 
president  and  representative  of  the  Building  Trades*  Council,  acting 
in  accordance  with  a  majority  of  the  delegates  of  the  federation."  * 

One  hundred  and  twenty-three  sympathetic  strikes  oc- 
curred in  the  building  trades  in  New  York  State  during  the 
year  iSpo.*  Two  employers  on  the  average  were  involved  in 
such  strikes,  although  in  a  majority  of  cases  (87  out  of  123) 
but  one  employer  was  aflfected  by  the  sympathetic  extension* 
These  123  strikes  constituted  nearly  80  per  cent  of  all  the 
sympathetic  strikes  which  occurred  in  New  York  State  during 
that  year,  and  the  year  was  a  typical  one.  The  decided 
economic  pressure  of  such  strikes  is  reflected  in  the  high 
percentage  of  success  which  is  attained.  Out  of  the  123^ 
all  but  17  succeeded.  This  proportion  of  success,  87  per 
cent.,  compares  favorably  with  83  per  cent,  the  average 
success  of  all  the  building  trade  strikes  during  that  year  in 
New  York  State.3 

Sympathetic  strikes  have  occasionally  been  extended  to 
men  in  the  service  of  employers  who  have  no  apparent  con- 
nection with  the  employer  originally  involved.*     (Class  V.). 

*  VOuvrier  jimiricain,  ▼.  I,  p.  510. 

*  The  tommaries  of  the  seven  and  one-half  yean  covered  by  the  last  report  upon 
strikes,  do  not  give  the  information  needed  in  regard  to  sympathetic  stbrikes.  It 
has  been  necessary,  therefore,  to  confine  the  statistical  study  to  a  typical  year. 

*  7>»M  Annua/  Report  of  the  Commiaioner  of  Labor ^  v.  i,  pages  730-757. 

*  The  sympathetic  strikes  of  this  class  which  occurred  in  New  York  State  during 
the  years  1886- 1889,  were  as  follows: 

Longshoremen  to  assist  bag  sewers. 

Locksmiths  to  assist  coopers. 

Ship  carpenters  to  assist  longshoremen. 

Butchers  to  assist  coal  handlers. 

Waiters  to  assist  car  employees. 

Wool  pullers  to  assist  sheep  butchers. 

Bakers  to  assist  painters. 

Car  employees  to  assist  dry  dock  employees. 

A  sympathetic  strike  in  New  Orleans,  in  1892,  involved  ''nearly  all  the  Indus- 
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This  IS  the  most  extreme  development  of  the  sympathetic 
idea.  It  is  sympathetic  strikes  of  this  type  which  are  most 
bitterly  denounced  by  the  employers.  A  New  York  builder 
remarked  in  1890  in  regard  to  the  action  of  his  men  in  de- 
claring such  a  strike,  that  "  he  did  not  object  to  their  assist- 
ing the  building  trades  strikes,  but  he  objected  to  their  go- 
ing out  to  assist  factory  strikers." ' 

The  economic  pressure  of  such  strikes  is,  of  course,  a  neg- 
ative quantity.  Even  the  moral  pressure  which  they  exert 
is  slight.  The  "display  of  sympathy"  which  they  cause  is 
intended  to  affect  the  oflfending  employer  directly,  but  it 
aims  also  to  attract  the  attention  of  the  public  to  the  orig- 
inal strike  and  eventually  gain  its  support  for  the  move- 
ment. The  purpose  of  the  longshoremen's  strike  in  1888, 
according  to  the  Assembly  committee  which  investigated 
the  subject  was  "to  enlighten  the  public  as  to  the  wrongs  of 
the  strikers  and  bring  the  pressure  of  public  opinion  to  bear 
on  the  employers.'*'  Such  strikes  are  supposed  to  express 
"  the  inarticulate  protest  of  the  masses  against  the  wrongs  in- 
flicted upon  any  of  their  brothers,  and  their  yearning  for 
justice  to  all  mankind.3  The  influence  of  public  opinion  in 
the  prosecution  of  strikes  of  any  considerable  size  is  unde- 
niable. Such  a  strike  almost  forces  the  public  to  take  sides 
on  the  merits  or  justice  of  the  case.  The  injury  which  it  re- 
ceives from  a  strike  such  as  that  of  the  English  engineers  in 
1897,  is  tremendous.  During  the  coal-handlers  strike  in  1887, 
the  price  of  coal  rose  to  twelve  dollars  a  ton  and  it  could  often 

tries  "  of  the  dty,  throwing  27,000  persons  oat  of  employment,  although  the  origi- 
nal dispute  concerned  but  600  draymen.  (  Tenth  Annual  Report  of  the  CommU" 
noner  of  Labor ^  1894,  v.  i,  pages  326-329.    See  also  the  Yale  Review^y,  ii,  p.  8.) 

*  Report  of  the  Bureau  of  Labor  Statistics  of  the  StaU  of  New  York,  i8go.  Part 
ii,p.995. 

*  Quoted  in  the  Nation^  v.  44,  p.  1 12. 

*  North  American  Review,  v.  159,  p.  204. 


Digitized  by  VjOOQIC 


66  SYMPATHETIC  STRIKES  [66 

not  be  obtained  for  that.'  One  at  least  of  the  great  sugar 
houses  was  compelled  to  suspend  operations  for  lack  of  fuel 
thus  causing  a  considerable  rise  in  the  retail  price  of  sugar. 
The  well-known  result  of  a  large  strike  in  causing  the  mi- 
gration of  trade  to  other  districts  or  even  countries  is  well 
illustrated  in  the  case  of  the  recent  engineering  dispute  in 
England.  It  is  reported  that  one  of  the  engineering  firms  in 
Leeds  proposes  to  erect  works  in  Germany,  and  to  transfer 
three-fourths  of  their  business  there.  The  remaining  fourth 
will  go  to  Russia."  According  to  a  recent  decision  of  the 
courts,  the  city  of  Chicago  is  liable  for  three-fourths  of  all 
the  damages  sustained  by  property  owners  at  the  hands  of 
the  mobs  during  the  strike  of  1894*3 

It  is  evidently  the  theory  of  most  unionists  that  the  pub- 
lic, when  injured  in  this  way,  will  take  sides  with  the  strikers 
provided  they  refrain  from  violence,  and  there  certainly 
seems  to  be  ground  for  such  a  belief.  During  the  Chicago 
strike  of  1894,  quantities  of  fruit  in  California  rotted  on  the 
ground  or  in  the  cars  for  lack  of  transportation,  yet  public 
sentiment  remained  to  the  end  in  favor  of  the  strikers. 
Scarcely  a  paper  took  sides  against  them.^  But  there  is  a 
limit  to  the  extent  of  the  public  patience,  and  it  is  realized 
by  most  leaders  of  labor.  The  gas  stokers  at  Melbourne 
were  anxious  to  strike  in  sympathy  with  the  seamen  in 
1 89 1,  and  thus  leave  the  city  in  darkness.  A  labor  leader 
testified  before  the  Commission  that  he  was  obliged  "  to 
attend  six  or  seven  meetings  in  order  to  persuade  these  men 
not  to  strike  and  thus  break  faith  with  the  public^  ^     Ac- 

*  Report  of  the  Bureau  of  Labor  Statistics  of  the  State  of  New  York,  1887 ,  p.  332. 
*New  York  Mail  and  Express,  Aug.  26,  1897. 

^New  York  Evening  Post,  June  22,  1897. 

*  Yale  Review,  v.  iii,  p.  244,  also  Report  of  the  Bureau  of  Labor  Statisfia  of  the 
State  of  California,  j8gs-'^¥>%  P*  149' 

*New  South  Wales,  Report  of  the  Royal  Commission  on  Strikes,  1 891,  Evidence^ 
Q.  3812. 
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cording  to  their  own  statement,  Ihe  leaders  of  the  Reading 
strike  in  1887,  were  kept  from  extending  their  strike  to  the 
passenger  service  only  by  their  fear  that  the  injury  to  the 
public  would  be  so  great  that  sympathy  would  be  alienated.' 
Strikes  of  this  extreme  sort  are  fortunately  not  common. 
Their  slight  and  very  uncertain  power  gives  all  the  assur- 
ance which  is  needed  that  they  will  not  become  more  com- 
mon than  they  are  at  present. 


The  foregoing  pages  have  indicated  the  various  forms  of 
pressure  which  a  sympathetic  strike  is  supposed  to  exert 
upon  an  offending  employer.  The  reverse  side — ^the  pres- 
sure which  this  same  strike  exerts  upon  the  original  strikers, 
the  men  in  whose  interest  it  is  declared — this  pressure, 
counteracting  the  effect  of  the  other,  is  one  of  the  most  im- 
portant elements  to  be  considered.  The  one  represents  the 
economic  power  of  the  sympathetic  strike  to  the  original 
striker,  while  the  other  indicates  its  economic  weakness. 

A  sympathetic  strike  may  cause  financial  loss  to  the  men 
who  inaugurate  the  original  strike  in  four  distinct  ways.  It 
may,  first  of  all,  deprive  them  of  a  source  of  income  which 
had  been  received  before  the  sympathetic  strike  was  de- 
clared, or  would  have  been  received,  had  it  never  been  de- 
clared. "Financial  sympathy"  and  ''striking  sympathy" 
are  mutually  exclusive  terms.  Again,  a  sympathetic  strike 
in  some  cases  renders  the  original  strikers  responsible  for 
the  support  of  those  who  strike  for  their  assistance.  By  an 
agreement,  mentioned  below,  between  the  unions  engaged  in 
printing,  that  union  for  whose  sake  the  sympathetic  strike  is 
declared  must  supply  the  strike  wage,  five  to  seven  dollars 
per  week,  to  the  members  of  the  other  unions  who  strike  in 

*  JLabor  Troubles  in  Pennsylvania^  p.  287.     (Hoiue  Report,  No.  4147,  50tb 
Cong.,  2d  Ses.) 
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sympathy.'  In  the  third  place,  as  a  strike  is  extended, 
there  is  a  more  than  proportionate  increase  in  the  number 
of  compulsory  strikers.  These  men  are  often  unskilled  and 
unorganized.  They  have  no  funds  for  their  support,  and 
unless  the  union  in  charge  of  the  original  strike  and  its 
sympathetic  ramifications  contributes  to  their  support,  they 
soon  become  hostile  to  the  movement,  an  attitude  which  is 
disastrous,  in  view  of  their  power  to  bring  it  into  disrepute 
by  acts  of  violence.  Realizing  the  importance  of  this, 
unions  often  voluntarily  give  financial  assistance  to  men  who 
are  thus  forced  out  of  work  by  the  strike.*  Finally,  it  may 
be  assumed  that  sympathetic  strikes  appeal  less  to  the 
sympathies  of  the  public  than  grievance  strikes,  because  of 
their  supposed  injustice.  All  sympathetic  extensions,  there- 
fore, tend  to  decrease  the  outside  financial  support  which 
the  original  strike  may  have  possessed. 

In  view  of  the  absolutely  certain  losses  which  are  thus 
caused  by  a  sympathetic  extension,  the  assistance  which 
such  an  extension  renders  to  the  original  strikers  needs  to 
be  equally  certain.  As  a  matter  of  fact,  this  asistance  is 
frequently  of  the  haziest  sort.  When  an  attempt  is  made, 
for  example,  to  injure  an  offending  company  by  a  sympa- 
thetic strike  in  another  on  the  ground  that  this  latter  com- 
pany contains  many  of  the  same  stockholders  as  the  former, 
the  injury  is  very  real  if  that  condition  actually  exists. 
Workmen,  however,  rarely  have  any  means  of  knowing 
whether  it  does  exist  or  not.  They  are  obliged  to  act  on 
suspicion  only .3  Again,  when  sympathetic  strikes  are  used 
to  prevent  employers  filling  orders  for  each  other,  this  step 
too  has  often  to  be  taken  on  a  mere  suspicion  that  such 

^See  pageioi. 

•  Quarterly  yournal  of  Economics^  v.  i,  p,  202. 

*  Labor  Troubles  in  Pennsylvania^  p.  cviii.  (House  Report  No.  4147,  50tli 
Cong.,  2d  Set.) 
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assistance  is  being  rendered.  The  coal  miners  referred  to 
on  page  62,  struck  because,  as  they  put  it,  they  "suspected  " 
that  the  other  companies  were  supplying  the  offending  com- 
pany with  coal  "  and  otherwise  giving  it  secret  aid."  Sym- 
pathetic strikes  on  an  international  scale  were  decided  upon 
in  1 89 1  by  the  International  Congress  of  Miners,  but  never 
took  place  because  of  this  very  difficulty.  The  movement 
was  intended  to  assist  the  miners  of  Belgium,  and  the  miners 
in  other  countries  were  to  strike  whenever  their  employers 
should  ship  coal  to  Belgium  and  thus  relieve  the  scarcity 
caused  there  by  the  strike.  Large  quantities  of  coal  were 
undoubtedly  shipped  in  this  way  from  England,  but,  as  Mr. 
Burnett  remarks,  "  it  is  impossible  for  miners  engaged  in 
hewing  coal  to  know  the  place  to  which  it  is  to  be  or  may 
be  sent."'  The  sympathetic  strikes  were  possible  only  on 
paper. 

In  some  instances  unions  are  obliged  to  suspect  this 
rendering  of  assistance  in  the  face  of  assurances  from  the 
company  in  question  that  no  such  assistance  will  be,  or 
is  being  rendered.  The  Reading  Strike  of  1887  was  de- 
clared on  the  basis  of  such  suspicions.  The  railroad  had 
agreed  with  the  union  not  to  assist  the  coal  company,  where 
a  strike  was  in  progress,  by  carrying  its  coal.  The  sus- 
picions of  the  men  became  aroused,  however,  by  certain 
unusual  movements  of  the  cars  until  "the  inference  was 
irresistible  that  the  Reading  Company  was  secretly  aiding 
the  Lehigh  operators  by  supplying  them  with  coal  with 
which  to  fill  their  orders." »  These  cases  illustrate  how 
difficult  it  may  often  become  to  ascertain  whether  employers 
are  thus  rendering  mutual  assistance  or  are  doing  business 

»  Strikes  and  LockouU  in  iSgo,  pages  33  and  34.  (Pari  Papers,  189Q-1891,  v. 
bonriiL) 

*  Labor  Troubles  in  Pennsyhania,  1887-^,  p.  ciii.  (House  Reports,  no. 
4147,  50th  Cong.,  2d  SesB.) 
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with  each  other,  if  they  take  any  pains  at  all  to  conceal  it. 
If,  therefore,  the  employees  declare  a  sympathetic  strike  in 
pursuit  of  a  suspicion  which  really  has  no  basis  in  fact,  the 
financial  injury  their  sympathetic  strike  causes  to  the  orig- 
inal strikers  is  absolutely  uncompensated  by  any  pressure 
exerted  upon  the  original  and  offending  employer. 

In  some  instances,  a  sympathetic  strike,  beside  inflicting 
no  injury  upon  the  offending  employer,  may  actually  benefit 
him.  Such  an  instance  occurred  in  connection  with  the 
coal  strike  of  1894.  A  certain  company  in  Ohio  had 
accumulated  a  quantity  of  coal  which  it  would  have  been 
obliged  to  sell  at  a  loss  had  the  price  of  coal  remained  at  the 
point  where  it  stood  before  the  strike.  This  company,  accord- 
ingly, took  pains  to  provoke  its  men  to  a  strike,  assuming 
that  it  would  be  extended  sympathetically.  Exactly  this 
took  place.  The  price  of  coal  rose  and  the  company  men- 
tioned was  able  to  dispose  of  its  entire  stock  at  immense 
profits.' 

The  sympathetic  strike  proves,  therefore,  to  be  an  edged 
tool  in  the  hands  of  labor.  Its  power  at  times  is  great,  but 
it  cuts  both  ways,  and  requires  no  little  intelligence  for  its 
effective  use. 


Sympathetic  lockouts  require  no  such  elaborate  classifica- 
as  was  used  in  the  case  of  sympathetic  strikes  in  order  to 
show  their  economic  power.  As  in  the  case  of  sympathetic 
strikes,  it  is  possible  here  also  to  distinguish  those  sympa- 
thetic lockouts  which  involve  only  employers  who  are  part- 
ies to  the  original  dispute  from  those  in  which  outside 
employers  take  part  in  the  struggle.  In  1890,  175  spinners 
struck  in  a  factory  in  England.  Subscriptions  from  the 
3,000  other  employees  were  being  used  for  their  support, 

'  Rtport  ofthi  Missouri  Bureau  of  Labor  Statistics^  1894,  p.  533. 
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and  a  sympathetic  lockout  of  the  whole  number  was  the  re- 
sult.' In  factory  towns  the  wives  and  children  of  strikers 
are  often  dismissed  in  order  that  they  may  not  be  able  to 
support  their  husbands  and  fathers  who  are  on  a  strike.* 
Popularly,  the  Carnegie  strike  at  Homestead  was  against  a 
reduction  of  wages.  As  a  matter  of  fact,  it  was  nine-tenths 
a  sympathetic  lockout.  The  threatened  reduction  affected 
only  325  men,  while  3,800  were  dismissed.^ 

The  power  of  such  lockouts  is  plain,  and  their  justification 
is  not  difficult.  It  is  a  case  of  "  I  shall  injure  you  until 
you  stop  injuring  me."  When,  however,  the  idea  is  ex- 
tended, and  other  employers,  not  injured  in  any  way  by 
the  original  strikers'  action,  dismiss  their  men,  the  action 
is  less  clearly  justifiable.  Sufficient  illustrations  of  sympa- 
thetic lockouts  of  this  type  have  already  been  given.  Their 
power  is  great,  but,  fortunately  for  labor,  their  weakness  is 
often  greater.  This  weakness  is  inherent  in  the  very  nature 
of  the  organization  by  which  such  lockouts  are  declared. 
The  agency  which  organizes  and  controls  contributions  to 
strikers  is,  regularly,  the  union  of  which  these  strikers  form 
a  part  Since  most  unions  follow  trade  lines,  it  follows  that 
the  men  to  be  locked  out  for  the  ofTence  of  assisting  the 
original  strikers  are  men  employed  in  the  same  trade— em- 
ployed, in  fact,  by  the  competitors  of  the  employer  originally 
involved.  The  sympathetic  lockout  is,  therefore,  a  weapon 
which  must  be  wielded  by  competitors.  This  fact  explains 
its  inherent  weakness.  As  has  been  pointed  out  in  the  pre- 
ceeding  pages,  it  is  ordinarily  to  an  employer's  interest  to 
have  the  establishment  of  any  competitor  closed.  The  policy 
to  which  this  fact  would  naturally  lead — ^the  refusal  of  assist- 

'  Sirikm  and  Lockouts  in  jBgo^  p.  353.    (Ptai  Papers,  1890-1891,  v.  bonrHL) 

^New  York  Timu^  June  37, 1879. 

'J.  D.  Weeki  in  Maganm  of  Christian  Literature^  t.  6,  p.  373. 
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ance  to  competitors  under  any  circumstances — is  often 
subordinated  to  a  more  far-sighted  policy.  An  employers' 
union  is  formed.  All  agree  to  lockout  their  men  in  sym- 
pathy when  any  employer  is  attacked  by  a  strike.  But 
the  interest  of  the  individual  employers,  as  competitors, 
continually  asserts  itself — sometimes  secretly,  sometimes 
openly — and  constitutes  the  fundamental  reason  why  em- 
ployers' unions  are  so  perishable  in  their  character.  When 
a  group  of  competitors  has  entered  into  the  above  agree- 
ment, the  temptation  is  always  strong  for  individual  employ- 
ers to  violate  it,  and  to  profit  by  the  abundance  of  trade  and 
the  high  prices  artificially  created  by  the  general  stoppage. 
To  avoid  this  breaking  of  faith,  members  of  employers'  fed- 
erations are  frequently  obliged  to  deposit  bonds,  sometimes 
as  large  as  $25,000,  to  be  forfeited  if  the  agreement  is  not 
kept.  Even  then  it  is  often  "  a  matter  of  calculation  with 
employers  whether  it  will  be  more  advantageous  to  remain 
true  to  their  agreement,  or,  by  an  abandonment  of  this,  to 
make  extraordinary  profits  and  pay  the  fine."' 

The  great  advantage  to  employers  who  can  thus  do  business 
while  their  competitors  are  idle  is  forcibly  illustrated  by  a  strike 
which  occurred  in  Preston,  England,  in  1853.  It  represents 
a  plan  which  is  often  substituted  for  the  sympathetic  lockout. 
Several  thousand  cotton  employees  were  on  a  strike.  All 
the  employers  in  that  district  were  then  under  an  agreement 
to  contribute  fixed  amounts  to  any  firm  attacked  by  a  strike, 
in  order  to  compensate  it  for  its  loss.  At  the  time  mentioned, 
the  Preston  employers  were  receiving  considerable  sums  from 
their  competitors  in  the  vicinity  in  accordance  with  this 
agreement.  It  was  openly  charged,  however,  that  these 
neighboring  employers  were  using  secret  means  to  prevent 
an  adjustment  of  the  Preston  strike.     Their  profits  were  so 

^Brentano,  The  Relation  of  Labor  to  Law,  p.  133. 
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great,  due  to  the  cessation  at  Preston,  that  they  were  very 
willing  to  contribute  to  the  employers  there,  and  to  have  the 
struggle  continued  as  long  as  possible.'  This  lack  of  sym- 
pathy among  competitors  is  further  shown  by  their  frequent 
consents  to  boycott  each  other  at  the  request  of  unions  in- 
volved in  a  strike.  Three  of  the  four  great  sympathetic  rail- 
road strikes,  the  Southwestern  strike  in  1886,  the  Reading  and 
Burlington  strikes  in  1888,  have  furnished  illustrations  of 
this.  One  of  the  officials  of  a  road  which  competed  with  the 
Burlington  was  quoted  as  saying  at  the  time  that  "  he  could 
not  see  why  his  road  should  allow  itself  to  become  involved 
in  the  strike  simply  to  help  the  Burlington.  It  had  recently 
paid  no  consideration  to  the  desires  of  its  competitors,  and 
there  was  no  reason  why  the  latter  should  show  any  consid- 
eration to  the  Burlington  now."  • 

From  all  this  but  one  conclusion  is  possible.  The  power 
of  the  sympathetic  lockout  proves  to  be  enormous,  striking 
as  it  does  at  the  workmen's  most  vital  point,  but  its  inherent 
weakness,  increasing  the  more  the  struggle  is  prolonged, 
constitutes  a  continual  and  automatic  check  to  its  application. 

In  the  foregoing  pages  the  economics  of  industrial  warfare 
have  been  examined  from  the  standpoint  of  one  or  the  other 
party  to  the  dispute.  It  is  necessary  now  to  study  the  same 
problem,  noticing  the  inter-relation  of  economic  power  which 
exists  in  every  case.  Disregarding  for  the  present  all  sym- 
pathetic movements,  one  fact  above  all  others  stands  out  in 
regard  to  the  relations  between  Labor  and  Capital — their 
continual  and  necessary  interdependence.     In  his  Stillwater 

'  Btport  on  Trades  SocuHes  to  the  Society  for  the  Promotion  of  Social  Science, 
1860^  pages  227,  328. 

^Chicago  Tribune,  March  7, 1888.    Quoted  by  Salmons  in  The  Burlington 
Strihe,  p.  297. 
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Tragedy ^^  Thomas  Bailey  Aldrich  has  given  this  inter- 
dependence a  humorous  but  very  truthful  illustration.  One 
of  his  characters,  speaking  of  the  Siamese  twins,  is  made  to 
say: 

"  They're  dead  now,  but  when  they  was  alive,  if  you  was  to  pinch 
one  of  those  fellows,  the  other  would  sing  out.  If  you  was  to  black 
the  eye  of  the  left-hand  chap,  the  other  one  couldn't  see  for  a  week. 
When  either  of  them  fetched  the  other  a  clip,  he  knocked  himself 
down.    Well,  labor  and  capital  is  jined  just  as  them  two  was." 

The  interdependence  of  these  interesting  monstrosities 
was  absolute  and  equal,  and  the  result,  sociologically  ex- 
pressed, was  toleration.  Were  the  interdependence  of  Cap- 
ital and  Labor  just  as  absolute  and  equal,  and  were  that  fact 
appreciated  by  both  sides,  all  attempts  at  disruption  would 
cease — in  other  words,  strikes  and  lockouts  would  disappear. 
It  is  only  because  each  side  regards  itself  as  the  less  de- 
pendent of  the  two  that  disruptions  occur.  The  side  whose 
belief  upon  this  point  proves  to  be  well  founded  wins  the 
day,  while  the  relatively  greater  dependence  of  the  other  is 
established. 

Passing  now  from  the  original  dispute  to  its  sympathetic 
extension,  the  case  becomes  more  complicated.  The  former 
tested  the  comparative  dependence  of  disputants  upon  a 
continuance  of  their  mutual  business  relations.  The  latter 
tests  their  comparative  dependence  upon  the  continuance  of 
certain  other  business  relations.  A  sympathetic  cessation 
of  work,  in  other  words,  tests  the  dependence  of  the  original 
employer  upon  the  continuance  of  his  business  relations 
with  other  parties,  as  compared  with  the  dependence  of  his 
workmen  upon  a  continuance  of  these  same  relations. 
The  sympathetic  extension  of  a  dispute  brings  assistance 
usually  to  both  of  the  original  disputants,  but  it  also  in- 

ip.196. 
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flicts  injury  upon  both.  If  an  employer  believes  that  to 
discharge  all  unafiFected  workmen  will  inflict  greater  injury 
upon  his  striking  workmen — in  the  shape  of  a  loss  of  sup- 
port— ^than  upon  himself — in  the  shape  of  a  closing  of  his 
shop— -he  inaugurates  a  sympathetic  lockout.  If,  on  the 
other  hand,  these  workmen,  regarding  the  same  problem, 
conclude  that  the  surplus  of  injury  caused  by  the  sympathetic 
cessation  will  fall  upon  the  employer,  they  declare  a  sympa- 
thetic strike.  The  same  estimating  of  comparative  injury 
goes  on  in  the  minds  of  outside  employers  and  workmen, 
when  a  sympathetic  extension  beyond  the  establishment 
originally  involved  is  contemplated. 

Whether  the  sympathetic  extension  shall  take  the  form  of 
a  sympathetic  strike  or  of  a  sympathetic  lockout,  depends, 
therefore,  upon  the  opinion  which  is  held  by  the  respective 
sides  as  to  the  location  of  this  surplus  of  injury.  A  differ- 
ence of  opinion  upon  this  question  would  mean  that  each 
side  considered  the  surplus  of  injury  to  be  in  its  favor. 
Under  such  circumstances  it  is  manifestly  as  immaterial  as 
it  is  difficult  to  declare  the  extension  either  a  sympathetic 
strike  or  a  sympathetic  lockout.  It  is  really  both.  A  ces- 
sation of  work  among  the  coal  miners  of  Australia  may  be 
used  as  an  illustration.  It  is  especially  significant,  for  the 
pressure  which  it  was  supposed  to  exert  was  so  difficult  of 
measurement  that  a  very  vigorous  discussion  arose  among 
two  men,  both  in  sympathy  with  the  strikers,  as  to  whether 
it  was  a  sympathetic  strike  or  a  sympathetic  lockout.  The 
facts  are  these :  In  the  midst  of  the  struggle  between  the 
sailors  and  the  shipowners,  some  7,000  miners  stopped 
work.  Mr.  Champion,  an  English  socialistic  writer,  who 
was  in  Australia  at  the  time,  declared  that  this  cessation  of 
work  on  the  part  of  the  miners  was  an  advantage  to  the 
striking  seamen.  It  injured  the  shipowners  severely  by 
cutting  ofT  one  of  their  most  lucrative  branches  of  trade.     It 
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was  in  fact,  a  sympathetic  strike.'  A  month  or  so  later,  Mr» 
John  D.  Fitzgerald,  a  member  of  the  Labor  Council  which 
controlled  the  strike,  denied  this  statement  flatly.*  The  ces- 
sation of  work  on  the  part  of  the  miners  was,  he  said,  any- 
thing but  a  benefit  to  the  striking  seamen.  It  was  probably 
the  most  serious  injury  they  sustained.  These  miners  were 
paying  considerable  sums  to  the  strikers  on  the  water-front, 
and  when  work  stopped,  they  became,  instead,  financial 
dependents  upon  the  strike  committee.  This  fact  the  mine 
owners  appreciated,  and  instead  of  being  struck  against  by 
their  employees,  they  had,  in  fact,  locked  them  out.  It  was 
a  sympathetic  lockout,  not  a  sympathetic  strike  at  all.  The 
question  was  thoroughly  threshed  out  before  the  commission 
which  met  shortly  after.  From  the  evidence  there  taken  it 
seems  plain  that  both  sides  involved  in  the  sympathetic  ex- 
tension regarded  the  cessation  of  work  as  a  benefit  to  their 
respective  friends  in  the  original  dispute.  The  sympathetic 
strike  of  the  Brooklyn  granite  workers  alluded  to  on  page 
56  possessed  this  same  disputed  character.  A  representative 
of  the  Granite  Cutters  National  Union  put  the  situation  as 
follows : 

''  The  New  England  Granite  Manufacturers'  Association  knew  that 
the  members  of  our  branch  .  .  .  were  contributing  money  to  support 
the  (striking)  granite  cutters  ...  of  the  Eastem  quarries,  and,  in 
order  to  shut  off  this  source  of  revenue  for  their  relief,  with  the  belief 
that  they  could  thus  force  the  .  .  .  men  to  accept  their  terms,  they 
brought  their  influence  to  bear  on  the  local  Manufacturers'  Associa- 
tion to  lock  us  out." ' 

From  this  the  action  would  seem  to  be  a  sympathetic 
lockout  purely.  Up  to  that  time  there  had  been  no  refusal 
of  the  Brooklyn  cutters  to  work  upon  the  stone  received 

'  Nineteenth  Century^  y.  29,  p.  234.  '  Ilnd,^  p.  449. 

»  Report  of  the  Bureau  of  Labor  Statistics  of  the  State  of  New  Yorh^  1892,  part 
ii,p.a39. 
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from  New  England,  no  intention,  therefore,  to  declare  a 
sympathetic  strike.  When,  however,  the  sympathetic  lock- 
out was  threatened,  they  at  once  refused  to  touch  the  ob- 
jectionable stone,  and  were,  of  course,  discharged. 

Under  such  circumstances  as  these  the  matter  of  initiative 
has  but  little  importance.  One  side  merely  does  what  the 
other  is  about  to  do,  and  the  game  goes  merrily  on  for 
a  time.  Strikes,  sympathetic  strikes,  and  sympathetic  lock- 
outs follow  each  other  in  rapid  and  retaliatory  succession. 
In  1892  the  engineers  in  a  firm  at  Jarrow-on-Tyne  de- 
clared a  strike.  In  order  to  bring  them  to  submission,  the 
combined  employers  gave  notice  that  25  per  cent,  of  the 
unionists  employed  in  their  twenty-one  different  firms  would 
be  locked  out.  The  union  immediately  made  the  cessation 
complete  by  ordering  out  the  remaining  75  per  cent,  of  their 
members.*  This  last  case  has  been  almost  duplicated  in  the 
recent  engineering  dispute  in  England.  From  the  record 
given  in  the  official  organ  of  the  English  Labour  Department, 
the  Labour  Gazette?  the  plan  of  sympathetic  extension  seems 
to  have  been  used  upon  an  enormous  scale.  Early  in  1897 
the  Society  of  Amalgamated  Engineers  (machinists  they 
would  be  called  in  this  country)  began  an  agitation  for  the 
eight-hour  day  and  several  other  concessions  touching  their 
working  arrangements.  The  Employers  Federation  of  En- 
gineering Associations  refused  these  demands  in  toto^  where- 
upon a  strike  was  announced  to  take  place  within  a  few  days 
among  the  men  of  six  firms.  Before  the  date  for  this  strike 
had  arrived,  however,  the  Employers  Federation  met  and 
resolved 

"  that  in  the  event  of  the  members  of  the  trades  unions  represented 
•  .  .  going  out  on  a  strike  as  threatened  in  any  work-shop  belonging 
to  a  member  of  the  federated  employers,  notices  will  be  immediately 

'  Strikes  and  Lockouts  in  18^2^  p.  55.     (ParL  Papers,  1894,  Ixxxi,  part  L) 
'  ^'  5*  P^^  196  ^<1  227. 
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given  to  the  Federation  that  a  reduction  of  hands  of  35  per  cent,  will 
take  place,  of  the  members  of  such  unions  in  their  employment'* 

This  resolution  drew  from  the  union  an  order  that  when- 
ever 25  per  cent,  of  their  membership  should  be  locked  out 
in  accordance  with  this  resolution,  the  remaining  75  per  cent, 
should  declare  a  strike.  On  July  13  the  sympathetic  lock- 
outs and  sympathetic  strikes  began.  Nearly  250  firms  be- 
came idle,  and  27,000  men  were  left  without  employment. 
The  ultimate  failure  of  the  movement  from  the  workmen's 
standpoint  is  well  known,  and  does  not  concern  the  present 
problem. 
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CHAPTER  IV 

THE  FUTURE  AS  INDICATED  BY  THE  PAST 

The  future  of  the  sympathetic  movement — the  possibili- 
ties which  it  contains — is,  in  a  sense,  the  most  practical  side 
of  the  subject.  It  is,  therefore,  the  side  which  has  received 
the  most  attention  from  writers.  Unfortunately,  these  writ- 
ers have  with  hardly  an  exception  been  alarmbts.  Ignoring 
the  necessity  of  any  thorough  understanding  of  the  move- 
ment before  attempting  to  predict  its  future,  they  have 
seized  upon  the  one  fact  best  suited  to  their  purpose — ^the 
possible  indefinite  extension  of  strikes  through  sympathetic 
action — ^and  have  pictured  an  industrial  future  of  a  most 
threatening  sort  These  forebodings  have  received  more  at- 
tention than  they  deserve.  The  "machinary"  of  the 
s)nnpathetic  movement  must  be  studied  before  the  ten- 
dencies which  it  contains  can  be  understood ;  and  a  study  of 
this  sort  gives  a  very  different  view  of  the  future  from  that 
presented  by  the  prophets  of  ill.  It  must  be  admitted,  how- 
ever, that  their  view  has  a  superficial  justification  of  consid- 
erable strength.  The  sympathetic  movement  is  the  logical 
accompaniment  of  the  idea  of  federation.  In  theory  it 
smacks  of  socialism.  It  represents  a  phase  of  the  labor  con- 
troversy which  arbitration  can  not  touch.  "Is  Labor  or 
Capital  to  rule  ?"  is  the  point  at  issue,  and  nothing  short  of 
a  big  fight  can  determine  it.  "An  injury  to  one"  becomes 
the  striking  "concern  of  all."  The  movement  thus  seems 
to  contain  within  itself  the  essence  of  the  whole  labor  prob- 
lem and  to  be  filled  with  menace  to  society.  "We  intend" 
79]  79 
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declared  a  manifesto  put  forth  during  the  Australian  strike 
"  to  teach  the  employer  the  folly  of  resistance  to  our  combination. 
He  shall  not  be  allowed  to  shear  wool  except  by  union  labor.  But 
if  he  should  succeed  in  getting  the  wool  off  the  sheep's  back,  it  may 
rot  in  his  sheds,  for  we  shall  prevent  the  carriers  taking  it  to  the 
railway ;  and  should  he  succeed  in  getting  it  to  the  railway,  we  shall 
prevent  it  going  to  sea,  for  we  shall  call  out  the  sailors  and  the  offi- 
cers ;  and  if  it  sails  we  shall  prevent  its  discharge  in  London,  for  we 
shaU  call  out  the  dock  laborers."  ^ 

According  to  the  findings  of  an  Assembly  committee,  the 
chief  purpose  of  the  longshoremen's  sympathetic  strike  in 
1887  was  "in  order  that  the  power  of  the  organization  might 
be  shown  to  be  irresistible,  and  the  foolishness  of  resisting 
Its  mandates  be  established  forever." »  The  logical  limit  of 
such  a  movement  is,  of  course,  the  compact  organization  of 
Labor  by  countries,  imposing  its  dicta  upon  a  frightened 
people  under  threat  of  a  general  paralyzing  of  industry. 

The  one  great  and  fatal  difficulty  with  any  such  scheme 
as  this  is  the  very  commonplace  fact  that  it  will  not  work. 
Sympathetic  strikes,  at  their  best,  involve  losses  which  often 
completely  annihilate  their  advantages.  These  losses  were 
enumerated  in  the  preceding  chapter.  When  a  sympathetic 
strike  is  extended  to  the  threatening  size  of  the  Chicago 
strike  of  1894,  the  losses  to  the  side  which  initiates  the 
movement  become  enormous.  In  mathematical  language, 
they  increase  directly  with  the  extension  of  the  strike  while 
the  advantage  to  be  gained  remains  constant  Reasoning 
thus  a  prioriy  the  impolicy  of  the  colossal  sympathetic  strike 
seems  to  be  proved.  More  important,  however,  is  the  belief 
of  the  laboring  men  upon  this  point.  Are  they  opposed  to 
such  sympathetic  strikes  on  the  ground  of  their  impolicy — 
their  very  doubtful  value?     On  this  point  the  evidence  at 

*  The  Engineering  Ma^;a9ine,  v.  5,  p.  3. 

'New  York  Assembly  DocttmeniSy  1887,  No.  69,  p.  9. 
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first  seems  very  contradictory.  Condemnation  of  sympa- 
thetic action  and  refusals  to  participate  in  it  are  common. 
On  the  other  hand  stands  the  very  patent  fact  that  such 
action  is  indulged  in  by  large  unions,  sometimes  upon  an 
enormous  scale.  The  explanation  of  this  seeming  contra- 
diction is  indicated  in  the  following  quotation  from  the  report 
of  the  English  Royal  Commission  on  Labour : 

'*  The  evidence  received  by  the  commission  points  to  the  conclu- 
sion that  on  the  whole  and  notwithstanding  occasional  conflicts  on 
a  very  large  scale,  the  increased  strength  of  organizations  may  tend 
toward  the  maintenance  of  harmonious  relations  between  employers 
and  employees.  The  experience  seems  to  be  that  the  most  quar- 
relsome period  of  a  trade's  existence  is  when  it  is  just  emerging  from 
the  patriarchal  condition  in  which  each  employer  governs  his  estab- 
lishment and  deals  with  his  men  with  no  outside  interference,  but 
has  not  yet  fully  entered  into  that  other  condition  in  which  transac- 
tions take  place  between  strong  associations  fully  recognizing  each 
other."' 

No  one  fact  in  tra<fe  union  history  is  better  established 
than  this.  Writers  seem  to  vie  with  each  other  in  their  de- 
scriptions of  this  ''militant  stage"  of  labor  organizations. 
Even  "  Jeshurun,"  the  bull  of  Scriptural  fame,  who  "waxed 
fat  and  kicked,"  is  demurely  led  in  by  one  author  by  way  of 
illustration.' 

With  this  fact  in  regard  to  strikes  of  the  ordinary  type  so 
generally  recognized,  it  is  natural  to  expect  a  somewhat 
similar  attitude  in  regard  to  sympathetic  strikes,  and  the  facts 
justify  this  expectation.  Newly  formed  unions,  controlled 
by  impetuous  and  sometimes  unscrupulous  leaders,  easily 
become  elated  with  success  gained  in  limited  contests,  and, 
sighing  for  more  worlds  to  conquer,  enter  eagerly  upon  a 

'  Final  Report  of  the  Royal  Commiisum  on  Labour^  P^^  35  <^<1  3^*     (PatI* 
Papen,  1894.  ▼•  »xt.) 
'  Tht  National  Review^  ▼.  14,  p.  639. 
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career  of  sympathetic  strikes.  This  career  soon  ends  in  a 
disastrous  defeat,  and  when  at  length  the  union  emerges,  it 
is  pledged  to  a  perpetual  conservatism  in  regard  to  such 
strikes  in  the  future.  The  main  purpose  of  this  chapter  is  to 
show  from  trade  union  and  strike  history  that  this  is  not  an 
imaginary  but  an  actual  picture. 

The  sympathetic  strike  on  the  Southwestern  Railroad 
system  in  1886  exceeded  anything  of  the  sort  this  country 
had  ever  seen.'  Originating  on  the  Texas  and  Pacific  Rail- 
road, it  was  soon  extended  sympathetically  to  the  entire 
Missouri  Pacific.  At  one  time,  12,000  men  were  out  of 
employment,  and  on  4,500  miles  of  railroad  scarcely  any 
freight  was  moved.  In  some  districts  traffic  was  so  thor- 
oughly stopped  that  the  emigrant  trains  of  pioneer  days 
began  again  to  find  their  way  from  place  to  place,  loaded 
with  provisions.*  The  failure  of  the  movement  was  com- 
plete. More  than  four-fifths  of  the  strikers  lost  their  posi- 
tions, and  not  a  single  concession  was  made  by  the  railway .3 

The  Knights  of  Labor,  the  organization  which  was  behind 
the  strike,  was,  at  that  time,  as  a  non-secret  body,  but  six 
years  old.  The  district  assembly  which  was  directly  con- 
cerned, had  been  in  existence  less  than  a  year.*  Through- 
out the  country  the  organization  was  at  the  acme  of  its 
power.  In  the  preceding  year,  the  Missouri  Pacific  had 
been  defeated  in  a  struggle  with  its  men  not  then  organized 
as  Knights  of  Labor.^  Recognizing  the  power  of  the  organ- 
ization, the  railroad  had  treated  it  with  a  deference  which  is 
almost  amazing.  On  two  previous  occasions,  it  had  acceded 
to  the  request  made  by  Knights  of  Labor  officials  to  boycott 

>  The  chief  authority  for  the  facts  stated  in  regard  to  this  strike  is  the  report  of 
the  Congressional  Committee,     ijlouse  Reports^  v.  lii,  49th  Cong.,  2d  Session.) 

*  Quarterly  Journal  of  Economics^  v.  i,  p.  204.  ^  Ibid,^  p.  ai6. 

*  Report^  Part  i,  p.  2.  '  IHtL^  P*g^  2  ^^^  4* 
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roads  on  which  strikes  were  pending.'  When  the  dispute 
arose  in  1886  on  the  Texas  and  Pacific^  officials  of  the 
Missouri  Pacific  again  agreed  to  refuse  to  handle  cars  from 
the  ofTending  road.^  That  the  strike  was  e:{:tended  to  the 
Missouri  Pacific  in  spite  of  this  concession,  only  indicates 
the  reckless  character  of  the  movement  From  the  admis- 
sion of  Knights,  summoned  before  the  committee,  it  is  clear 
that  there  was  only  the  slightest  conception  on  the  part  of 
the  Missouri  Pacific  strikers  as  to  the  cause  of  their  strike.^ 
Their  Assembly  had  ordered  it,  and  that  was  enough  for 
them.  Their  confidence  in  the  judgment  of  the  Assembly 
was  natural,  for  its  power  to  gain  concession  from  the  rail- 
roads was  apparently  great  But  for  this  confidence  such  a 
strike  as  took  place  would  have  been  impossible.  That  this 
confidence  was  severely  shaken  by  the  result  of  the  strike,  is 
observable  in  the  ''constitutional  history"  of  the  order.  At 
the  time  of  the  strike  there  existed  only  the  slightest  safe- 
guards against  unwise  or  hasty  action  in  regard  to  strikes.^ 
The  general  assembly  had  no  official  control  over  the  dis- 
trict and  local  assemblies  upon  such  matters,  while  it  was 
left  to  the  district  assemblies  to  adopt ''  such  rules  and  regu- 
lations as  they  deem  best."  At  a  special  session  of  the 
organization  held  two  months  later,  a  temporary  rule  was 
adopted,  providing  that  no  strike  could  be  ordered  by  an 
assembly  except  by  a  two-thirds  secret  vote  of  all  the  mem- 
bers to  be  involved,  and  that  such  a  vote  might  be  repeated 
in  course  of  the  strike  as  to  the  advisability  of  continuing  the 
struggle.  No  assembly  could  request  financial  aid  from 
other  assemblies  unless  the  strike  had  been  sanctioned  by 

'  Report^  Part  i,  pages  vii-tx  and  xviii.  *  IHd.^  Part  i,  p.  259. 

*  /hid,.  Part  i,  pages  n8,  126,  127,  128,  147,  150,  179  and  183. 

*  Ibid,,  Part  i,  p.  22  and  Part  ii,  p.  468.  See  also  an  article  by  CarroU  D. 
Wright  on  the  Knights  of  Labor  in  the  Quarterly  JourmU  of  Economics^  ▼•  i^P* 
162. 
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the  general  executive  board.  For  the  Knights  of  Labor,  the 
most  bellicose  organization  in  the  country,  this  was  very 
advanced  doctrine,  and  it  is  not  surprising  that  the  rule  was 
never  made  a  part  of  the  constitution.*  Other  lessons  were 
needed  before  a  thorough  conservatism  upon  the  question 
of  strikes  and  sympathetic  strikes  alike  became  a  policy  of 
the  order. 

The  attitude  of  Grand  Master  Powderly  toward  the  strike 
is  instructive,  since  he  undoubtedly  represented  the  best 
judgment  of  the  organization.  This  attitude  had  been  con- 
sistently that  of  disapproval.  The  strike  was  ordered  without 
his  knowledge  and  continued  against  his  advice.*  To  Gov- 
ernor Martin  of  Kansas  he  declared  that  it  was  ''without 
need  or  cause."  In  fact,  Powderly  has  always  been  opposed 
to  strikes  of  every  sort.  He  declared  on  one  occasion  that 
he  had  "  never  yet  gone  willingly  into  a  strike."^  "  Strikes 
are  a  failure,"  was  his  opinion  still  in  1891.  Within  a  few 
weeks  after  the  close  of  the  Southwestern  strike  he  issued  a 
*' secret  circular"  to  all  assemblies  of  the  organization.  This 
document  was  moderate  almost  to  an  extreme.  Organiza- 
tion was  urged  rather  than  strikes.* 

The  decline  of  the  Knights  of  Labor  from  the  time  of  this 
great  defeat,  is  a  matter  of  history .^  From  a  membership  of 
500,000  in  1886,  it  had  reached  150,000  in  1895.^  The  im- 
policy of  such  sympathetic  strikes  was  thus  shown  in  1886, 

'  In  the  constitutioQ  of  the  order  as  amended  in  1892,  it  b  provided  (p.  69) 
that  if  a  local  Assembly  strikes  without  the  permission  of  its  district  Assembly,  it 
loses  its  charter.  If  a  district  Assembly  declares  a  strike  without  the  consent  of 
^  state  Assembly,  no  assbtance  of  any  kind  is  rendered  by  this  latter  body, 
finally,  if  either  state  or  district  Assembly  enter  into  strikes  without  the  sanction 
cf  the  general  executive  board,  they  receive  no  help  from  branches  outside  those 
directly  engaged  in  the  strike. 

'  Quarterly  yournal  of  Economics^  v.  i,  p.  12.        '  Cosmopolitan^  v.  12,  p.  158. 

*New  York  Times,  March  27,  1886.        ^  Engineering  Magaune,  v.  6^  p.  31a 

*  Wright,  Industrial  Evolution  of  the  United  StaUs,  p.  248. 
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but  it  was  several  years  before  assemblies  in  other  parts  ol 
the  country  became  convinced  upon  this  point.  In  1887 
there  was  a  disastrous  sympathetic  strike^  ordered  by  the 
Kjiights  of  Labor,  among  the  longshoremen  in  New  York 
city  and  the  vicinity.  It  originated  in  a  wage  dispute 
among  the  coal  heavers  at  Elizabethport>  and  was  extended 
sympathetically  to  all  workmen  who  were  asked  to  handle 
coal  received  from  the  oiTending  employer.*  Even  coal  cart 
drivers  in  New  York  struck  and  the  price  of  coal  at  one  time 
reached  $12.00  per  ton.  Contemporaneous  with  this  sym- 
pathetic strike  was  another  under  the  same  auspices.  The 
refusal  of  the  Old  Dominion  Steamship  Company  to  consent 
to  a  certain  method  of  payment  led  to  a  strike  of  its  freight 
handlers.  For  a  while  the  trans- Atlantic  steamship  com- 
panies which  are  accustomed  to  reship  freight  received  from 
the  Old  Dominion  line,  refused  to  touch  such  freight,  fearing 
a  strike  of  their  own  freight  handlers  in  sympathy.  In  a 
short  time  1500  tons  of  freight  had  accumulated  on  the 
wharves  of  the  Old  Dominion  line.  The  trans-Atlantic 
companies  weakened  later,  however,  and  the  sympathetic 
strikes  were  declared.  The  total  number  of  strikers  has 
been  put  at  27,000,  the  wages  lost  at  $3,000,000  and  the 
losses  to  other  individuals  at  $43,300,000.  The  latter  strike 
failed  absolutely,  while  that  in  behalf  of  the  coal  shovelers  at 
Elizabethport  resulted  in  a  compromise.  At  an  expense  ol 
three  million  dollars,  eighty-five  men  received  an  additional 
two  and  a  half  cents  per  hour  for  their  work. 

Such  results  could  not  but  have  their  influence  upon 
Knights  of  Labor  in  all  parts  of  the  country.  That  this  in- 
fluence was  felt  is  indicated  by  the  fact  that  but  one  other 
sympathetic  strike  on  a  large  scale  has  been  declared  by  the 

'  For  a  detailed  account  of  this  strike  and  the  one  next  mentioned  see  the  1^9* 
pert  of  the  Bureau  of  Labcr  Statistics  of  the  StaU  of  New  York^  1887,  pages  327^ 
3«5- 
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organization  since  that  time.  This  last  great  sympathetic 
uprising  occurred  upon  the  Reading  Railroad  in  1888,  and 
was  declared  on  account  of  sympathy  with  miners  in  the  so- 
called  "  Lehigh  region  "  of  Pennsylvania/  The  output  of 
this  region  is  largely  in  the  hands  of  the  Lehigh  Valley  Rail- 
road, the  railroad  company  in  fact  controlling  a  large  share 
of  the  mines,  although  under  other  names.'  During  the 
strike  in  the  •*  Lehigh  region,"  the  mines  in  the  "  Schuyl- 
kill/' the  other  great  anthracite  region  of  Pennsylvania,  were 
running  full  time  instead  of  three-quarters  as  previously. 
Since  the  mines  in  this  Schuylkill  region  were  controlled  by 
the  Reading  Railroad  in  the  usual  manner,^  it  was  possible 
for  this  latter  road  to  profit  extensively  by  the  shut-down  in 
the  Lehigh  region.  The  two  companies,  however,  were  be- 
yond the  stage  of  competition.  They  preferred  to  assist 
each  other  in  emergencies  rather  than  to  profit  at  each  other's 
expense.  Accordingly,  the  Reading  began  to  supply  coal 
to  the  Lehigh  to  enable  it  to  fill  its  orders  and  retain  its 
ftrade.^  In  order  to  put  an  end  to  such  assistance,  a  sympa- 
thetic strike  was  declared  by  all  members  of  the  Knights  of 
Labor  employed,  upon  the  entire  Reading  system,  some 
6,500  men.s  The  eflfort  failed  absolutely.  The  Lehigh 
miners,  after  a  strike  of  seven  or  eight  months,  returned  to 
work  upon  their  employers'  terms.^ 

Although  this  was  the  last  sympathetic  strike  of  any 
magnitude  ordered  by  the  Knights  of  Labor,  attempts  have 
been  made  since  that  time  by  the  officials  to  bring  about 
•uch  strikes.  This  was  notably  the  case  in  1894.  During 
the  Chicago  strike.  Grand  Master  Sovereign  did  his  utmost 
to  cause  a  grand  sympathetic  uprising  over  the  whole  coun- 

^The  official  account  of  thia  strike  is  found  in  the  report  of  the  Congressional 
Cominittee  upon  the  tiibiect.    (Jiauu  Riports,  No.  4147,  50th  Cong.,  2d  Sess.) 

^IHd,,  pagea  boonri  and  534.  *IHd^  P^g^  ^  ^^^  ▼& 

*  IHiLt  pagea  dii,  cvi,  74  and  76.  '  IHd.^  p.  odi.  *  IHd,^  p.  yiL 
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try.  His  appeal,'  or  command,  for  it  was  both,  was  disre- 
garded almost  universally,  a  most  striking  proof  that  the 
union  had  long  since  passed  the  stage  of  mammoth  sympa- 
thetic strikes,  and  had  developed  a  conservatism  upon  the 
subject  which  even  the  impetuosity  of  the  leaders  could  not 
break  down. 

The  history  of  the  Knights  of  Labor  in  regard  to  sympa- 
thetic strikes  divides  itself,  therefore,  into  three  periods. 
First,  1 881-1886,  a  period  in  which  the  organization  was 
young,  continually  increasing  in  strength  and  increasingly 
confident  of  its  power;  second,  1 886-1 888,  a  belligerent 
period,  during  which  its  power  was  tested  by  sympathetic 
strikes  on  a  large  scale;  third,  1888  to  the  present,  a  period 
of  conservatism  on  the  part  of  the  membership  toward  such 
strikes.  Sympathetic  strikes  are  still  declared,  but  never  on 
such  an  extensive  and  threatening  scale  as  during  the  pre- 
ceding period.  The  history  of  the  Knights  of  Labor  has 
been  presented  at  considerable  length,  because  that  organi- 
zation above  all  others  has  been  identified  with  the  sympa* 
thetic  movement  in  this  country  and  its  history  is,  therefore, 
very  significant.  Sympathetic  strikes  were  first  used  by  the 
Knights  of  Labor,  and  are  most  vigorously  defended  by 
them.  "An  injury  to  one  is  the  concern  of  all"  is.  the 
motto  of  the  organization.'  Its  most  distinctive  feature,  the 
close  union  of  different  trades  into  one  body,  makes  it  ad- 
mirably fitted  for  the  management  of  sympathetic  strikes. 
As  was  shown  above,  the  economically  most  powerful  sym- 
pathetic strike  is  not  that  which  involves  men  in  the  same 
trade,  but  that  which  cuts  an  employer  off  from  his  business 

*Thii  appeal,  as  recorded  in  the  Journal  of  the  Knighis  of  Labor  (July  12, 
1S94),  was  as  follows:  ** I  appeal  to  yon,  imploring  you  to  lay  down  the  imple- 
ments of  toil  for  a  season,  and  you  are  farther  requested  not  to  return  to  your 
■ssal  avocationfl  until  a  settlement  of  the  existing  troubles." 

^Report  o/Ai  Bureau  of  Labor  StoHsHes  of  the  State  oflttiims,  188s,  p.  374. 
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connections,  and  strikes  of  this  latter  type  must  cross  trade 
lines.  For  sympathetic  striking  of  the  former  and  weaker 
sort,  the  ordinary  trades  union  is  adapted ;  but  when  trade 
lines  are  to  be  crossed  and  sympathetic  strikes  declared, 
these  naturally  prove  less  efficient  than  the  assemblies  of  the 
Knights  of  Labor,  which  include  under  one  organization 
both  the  trade  originally  affected  and  the  trades  to  be  mobil- 
ized in  their  behalf. 

The  history  of  the  Knights  of  Labor  repeats  itself  in  the 
case  of  the  American  Railway  Union.  A  young  union, 
formed  in  1893,'  becoming  imbued  with  a  sense  of  its  power 
from  a  brief  period  of  success — the  Great  Northern  strike 
preceded  the  Chicago  strike  by  but  six  months  and  was 
substantially  a  victory  for  the  men' — enters  readily  into  a 
mammoth  contest  only  to  be  disastrously  defeated,  and  to 
develop  a  conservative  policy  for  the  future.  After  three 
very  peaceful  years  the  organization  has  now  become  merged 
into  the  Brotherhood  of  the  Co-operative  Commonwealth, 
and  has  disappeared,  therefore,  as  a  factor  in  the  sympa- 
thetic strike  problem.^  This  history  of  the  American  Rail- 
way Union's  attitude  is  the  more  significant  because,  in  its 
attempt  to  embrace  all  trades  employed  by  railroad  com- 
panies, it  resembled  the  Knights  of  Labor,  and  was,  there- 
fore, best  adapted  to  use  the  sympathetic  strike  as  a  weapon 
against  an  oflfending  employer. 

The  four  strikes  just  described  represent  the  most  con- 
spicuous instances  of  sympathetic  striking  which  this  country 
has  ever  seen,  and  the  tendencies  which  they  show  may  be 
regarded  as  typical.     It  remains  now  to  examine,  in  some 

^  Report  on  the  Chicot^  Strike  by  the  United  States  Strike  Commission^  1894,  p. 
ndii. 

'Wright,  Industrial  Evolution  of  the  United  States,  p.  314. 

'See  the  Railway  Times,  June  15,  1897,  tnd  following;  also  its  tnccesior, 
the  Social  Democrat, 
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detail,  the  great  sympathetic  strikes  which  have  occurred  in 
other  countries,  in  order  to  see  if  the  same  tendencies  are 
apparent  there  also. 

The  sympathetic  movement  in  Australia,  referred  to  in  -an 
earlier  chapter,  is  in  exact  line  with  the  two  cases  just  con- 
sidered. The  culminating  point  was  reached  in  the  great 
strike  of  1890.'  On  the  admission  of  both  sides,  a  large 
proportion  of  the  strikers  were  out  "  on  principle "  as  they 
called  it.  The  original  strikers  were  marine  officers  at  the 
port  of  Melbourne.  They  left  work  rather  than  give  up 
their  right  to  affiliate  with  other  trades  unions — a  right 
which  the  ship-owners  refused  to  admit.  As  fast  as  non- 
union men  were  used  in  place  of  striking  unionists,  the 
strike  was  extended  to  firemen,  cooks,  stewards,  wharf 
laborers  and  coal  lumpers,  until  traffic  at  all  ports  of  the 
island  was  at  a  standstill.''  Thus  far  the  strike  was  limited 
to  the  water  front.  It  was  soon  extended,  however,  to  coal 
and  silver  miners  in  different  parts  of  the  island,^  and  later  to 
members  of  the  Shearers'  Union,  some  20,000  men.  As  in 
the  great  sympathetic  movements  in  this  country,  the  result 
was  a  disastrous  failure.*  The  subsequent  history  of  strikes 
in  Australia,  as  given  above,  proves  that  this  experience  has 
had  its  usual  efTect  upon  the  unions  involved.  No  sympa- 
thetic strike  upon  that  continent  since  1891  has  attained 
sufficient  dimensions  to  attract  the  attention  of  the  outside 
world. 

Although  England's  great  sympathetic  strike  at  the  Lon- 
don docks  occurred  in  1889,  two  years  earlier  than  the  Aus- 
tralian strike,  its  description  has  been  deferred  because  it 

*  Tlie  aatbority  for  this  strike  is  the  report  referred  to  above,  p.  9. 
^  IHd^  Appendix  M  (2;. 

*  For  the  contention  that  the  former  was  a  sympathetic  lockout,  see  above,  p. 
76. 

^NimUenth  Century ^  v.  29,  p.  236. 
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presents  a  seeming  contradiction  to  the  conclusion  indicated 
by  the  history  of  other  large  sympathetic  strikes. 

In  every  respect  the  London  dock  strike  of  1889  was  one 
of*the  most  remarkable  events  in  the  history  of  labor/ 
Forty  thousand  men  refused  to  work,  and  for  over  a  month 
the  great  port  of  London  stood  idle.  The  strike  originated 
among  the  dockers,  some  3,000  in  number.*  Within  a  week 
after  the  dockers'  refusal  to  work,  sympathetic  strikes  had 
been  declared  among  seamen,  coalhandlers,  wharf  laborers 
and  stevedores.  From  the  economic  standpoint,  the  most 
remarkable  fact  about  the  strike  was  its  success.  It  seems 
to  contradict  the  almost  universal  rule  that  a  sympathetic 
strike  on  such  a  scale  is  doomed  to  failure  because  of  the 
financial  injury  it  inflicts  upon  the  originators.  It  is 
natural,  therefore,  to  look  for  some  exceptional  circum- 
stances which  will  explain  this  altogether  exceptional 
result  That  circumstance  proves  to  be  the  almost  uni* 
versal  sympathy  of  the  public  with  the  strikers.  Nearly 
every  paper  in  London  championed  their  cause.  Members 
of  Parliament  worked  hand  in  hand  with  the  strike  leaders. 
Retail  dealers  extended  credit  to  the  struggling  families, 
''  pawnbrokers  refused  interest,  and  lodging-house  keepers 
refused  their  rent.  In  one  memorable  case  an  employer 
himself  gave  strike  pay  to  his  men  when  under  a  sense  of 
social  duty  they  left  his  works  empty .3"  Contributions  poured 
in  on  every  side.  A  handsome  sum  was  raised  by  the  stock 
exchange  in  a  few  minutes,  while  ;^30,ooo  came  all  the  way 
from  Australia — ^an  expression  of  sympathy  without  a  paral- 

^  For  the  official  account  of  this  strike  see  Strikes  and  Lockottts  in  tBSg^  p.  31. 
(ParL  Papers,  1890,  v.  Izviii.)  A  most  readable  account,  and  one  very  carefaDj 
written,  is  contained  \n.  The  Docker^  Strike ^  by  Smith  and  Nash. 

•  BraditreefSf  v.  17,  p.  549. 

'  Frederick  Harrison  in  the  Nineteenth  Century,  v.  06,  pages  723  and  723. 


Digitized  by  VjOOQIC 


91  ]  FUTURE  91 

lei  in  all  the  conflicts  of  labor.'  Such  practical  assistance  to 
strikers  under  any  condition  is  remarkable,  but  that  it  should 
be  given  to  men  striking  in  sympathy  is  absolutely  unique. 
The  assumed  injustice  of  sympathetic  attacks  accounts  for 
the  usual  indisposition  of  the  public  to  assist  such  undertak- 
ings financially.  Three  considerations,  however,  made  the 
dockers'  strike  exceptional  in  this  regard.  In  the  first  place 
the  original  grievance  was  excessive,  and  of  a  nature  easily 
understood.  The  dockers'  employment  was  of  the  most 
irregular  sort,  and  their  wages  pitiably  low.  Their  occupa- 
tion, the  unloading  of  vessels,  was,  moreover,  so  totally  un- 
skilled that  their  strike  could  have  accomplished  nothing 
alone,  and  the  public  appreciated  this  fact.  A  third  excep- 
tional feature  was  the  entire  absence  of  violence.  A  few 
weeks  after  the  contest  had  ended,  the  Recorder  at  London, 
in  charging  the  Grand  Jury,  remarked  that  there  was  not  on 
the  calendar  a  single  case  arising  from  the  strike.  **  The 
whole  history  of  the  world,"  he  added, ''  does  not  show  so 
wonderful  an  instance  of  self-control  on  the  part  of  suflfering 
men  with  starving  wives  and  children."  • 

The  foregoing  is  probably  sufficient  to  explain  the  success 
which  this  great  strike  attained.  As  an  exhibition  of  mili- 
tant unionism  in  its  best  form,  it  is  unsurpassed.  Because 
of  these  exceptional  features  it  can  hardly,  however,  be  re- 
garded as  a  fair  illustration  of  the  sympathetic  movement 
As  was  shown  above,  sympathetic  strikes  in  England  since 
1889  h^ve  averaged  ten  each  year.  In  1892  but  two  were 
recorded.  The  success  of  the  dockers'  strike  has  not,  there- 
fore, had  any  very  great  influence  in  creating  a  belief  in  the 
efficacy  of  sympathetic  strikes.  The  experience  of  Eng- 
land  in  regard   to  extensive  and  threatening  sympathetic 

■Balance  iheet  of  the  Strike  Fund.    Appendix  to  Th$  Docker^  Strikt,  by 
Smith  and  Naih. 

'Smith  and  Nash,  The  Doektr^  Strike,  p.  109. 
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Strikes  differs,  therefore,  from  the  experience  of  this  coun- 
try and  Australia  in  one  respect  only.  A  gigantic  failure 
was  required  to  convince  unionists  in  the  latter  cases  of  the 
inefficiency  of  such  methods,  while  the  English  unionists 
seem  to  have  become  convinced  without  any  such  bitter  ex- 
perience. At  any  rate,  the  conviction  has  come  and  there 
is  little  probability  that  sympathetic  extensions  of  strikes  will 
figure  extensively  in  the  industrial  future  of  England. 

The  most  conspicuous  feature  in  regard  to  all  the  strikes 
just  described  is  the  power  or  influence  of  the  leaders.  To 
the  average  man  the  chief  function  of  a  labor  leader  is 
*'  ordering  strikes,"  and  the  ordering  of  sympathetic  strikes 
right  and  left  is  supposed  to  be  his  highest  delight  It  is 
important  to  know  the  truth  in  the  matter,  but  almost  im- 
possible to  discover  it.  Controversies  have  raged  about  this 
question  in  the  case  of  each  of  the  great  sympathetic  strikes 
described  above.  The  supporters  of  unions  point  to  rules 
for  the  ordering  of  strikes  by  ballot — ^and  they  are  legion — 
and  explain  that  strikes  are  often  said  to  be  ordered  when 
the  leader  only  promulgates  or  ratifies  what  has  been  or- 
dered by  the  members.  To  this  their  opponents  reply  that 
rules  are  set  aside  in  the  heat  of  a  struggle,  or  that  the 
'*  primaries  are  packed  "  in  the  interests  of  a  strike  vote,  and 
numerous  instances  confirm  their  position.'  The  unionists 
again  insist  that  their  leaders'  so-called  "order"  is  merely  a 
request  or  an  advice,*  but  it  is  replied  that  requests  in  many 
cases  have  all  the  force  of  orders,  as  results  have  often 
shown. 

Under  such  circumstances  generalizations  are  manifestly 
impossible.     Even   if    the   same   degree   of  paper  democ- 

>  As  to  the  <<  packing  of  the  primaries,"  see  The  NatUnal  Magmne^  y.  15,  p. 
374.  As  to  the  setting  aside  of  rules,  see  Report  of  the  New  South  Waies  Com- 
mission  on  Strikes,  18^1,  Evidence,  Qs.  4124-412S,  and  4133-4136. 

^Ibid.f  Evidence,  Qs.  41 20-41 22. 
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lacy  had  been  attained  in  all  unions,  there  would  still  be  the 
greatest  variation  in  the  amount  of  actual  democracy  used 
when  strikes  are  considered.  The  ordering  of  a  strike  is 
not  the  act  of  a  union  as  such,  tied  down  by  rules  and  ham- 
pered by  a  constitution.  It  is  essentially  the  act  of  a 
"crowd"  in  Le  Bon's  use  of  that  word.'  The  men  act  as  a 
unit,  and  the  real  leaders,  who  are  usually  the  official  leaders 
as  well,  decide  what  that  action  shall  be.  It  is  thus  a  matter 
of  indiflference  whether  the  leaders  order  the  strike,  or 
whether  they  merely  execute  the  decision  of  the  members 
and  promulgate  the  order.  It  is  their  decision  in  either 
case.  The  influence  of  leaders  is  even  more  important  in 
the  case  of  sympathetic  strikes  than  in  strikes  of  the  ordinary 
type,  but  it  is  retained  only  so  long  as  they  win  their  battles. 
The  Knights  of  Labor  on  the  Southwestern  system  in  1886 
voted  to  give  their  officials  standing  permission  to  order  a 
strike  at  any  time  for  the  recognition  of  the  union,"*  and 
9,000  men  responded  when  the  order  came,  while  Grand 
Master  Sovereign  appealed  almost  in  vain  for  a  general 
strike  in  sympathy  with  the  workers  at  Pullman  in  1894.3 


The  contention  that  sympathetic  strikes  mark  the  indis- 
cretion of  young  unions  finds  its  corollary  in  the  fact  that 
established  unions  are  almost  uniformly  opposed  to  such 
action.  No  union  in  this  country  has  a  better  name  than  the 
Brotherhood  of  Locomotive  Engineers.*  Its  opposition  to 
the  policy  of  strikes  in  general  is  well-known,  and  sympa- 

^  GnsUve  Le  Bon,  The  Crowd,    See  especially  book  iii,  chap.  y. 

*  House  Reports^  49U1  Cong.,  2d  Sess.,  y.  iii,  p.  xi. 

*See  aboye,p.  86. 

'  Autin  Corbin,  speaking  of  the  Locomotiye  Engineers,  remarked,  in  1888,  that 
he  "  would  as  soon  haye  a  contract  with  them  as  with  Drexel,  Morgan  &  G>." 
{Home  Reports,  no.  4147,  50th  Cong.,  3d  Sess.,  p.  80.) 
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thetic  strikes  are  especially  condemned.  Speaking  of  the 
Southwestern  strike  President  Arthur  remarked,  **  Mr.  Pow- 
derly  should  have  ordered  the  Knights  of  Labor  back  to 
work  on  the  Missouri  Pacific  or  revoked  their  charters  when 
they  acknowledged  that  they  had  no  grievance."'  Hardly 
a  railroad  strike  of  any  importance  has  occurred  without 
attempts  being  made  to  induce  the  engineers  to  come  out 
in  sympathy.  During  the  Southwestern  strike  they  were 
appealed  to  and  threatened,  but  all  to  no  effect."  At  the 
Buffalo  strike  in  1892,^  and  at  the  Chicago  strike  in  1894^ 
the  same  policy  was  maintained.  As  a  result  of  this  con- 
servatism, the  engineers  are  bitterly  hated  by  the  Knights  of 
Labor.  *•  Codfish  aristocracy  "  they  are  sometimes  called  by 
their  enemies.* 

But  one  sympathetic  strike  of  any  magnitude  appears  in 
the  entire  history  of  the  organization.  It  originated  in  1888 
on  the  Chicago,  Burlington  and  Quincy  Railroad,  and  de- 
mands recognition  here  since  it  stands  as  the  one  exception 
to  the  order's  steadfast  opposition  to  such  strikes  both  befcre 
and  since  that  time.^  The  original  dispute  on  the  "  Burling- 
ton "  was  in  regard  to  wages.  The  engineers  who  struck  in 
sympathy  were  employed  on  three  different  roads  having 
business  relations  with  the  Burlington.  Several  facts  about 
this  sympathetic  extension  are  significant.  In  the  first  place, 
the  action  of  the  engineers  did  not  cross  trade  lines.    Strikers 

»The  New  York  Times,  March  27,  1886. 
•  House  Reports,  49th  Cong.,  2d  Seas.,  v.  iii,  p.  xvi. 
'New  York  Times,  Aug.  23,  1892,  p.  2,  and  Aug.  25,  p.  1. 
^Report  of  the  United  States  Commission  on  the  Chicago  Strike,  1894,  p.  154. 
^Journal  of  the  Knights  of  Labor,  July  26,  1894*  quoting  Coast  Seamat^s 
youmal, 

*The  most  complete  information  in  regard  to  this  strike  is  found  in  The  Bur^ 
limrton  Strike,  by  C  H.  Salmons,  a  work  which  seems  to  possess  a  semi-official 
character. 
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and  sympathetic  strikers  alike — all  were  engineers.  There 
seems  to  have  been,  therefore,  a  tentative  belief  at  any  rate 
in  sympathetic  strikes,  which  were  in  this  way  confined  to 
their  own  trade  and  organization.  It  is  true  that  toward  the 
end  of  the  struggle,  sympathetic  strikes  were  declared  by 
switchmen  on  the  Burlington  and  upon  the  Chicago  and 
Alton,  but  the  action  in  both  these  cases  was  not  taken  at  the 
request  of  the  engineers,  and  cannot  be  regarded  as  giving 
any  indication  of  the  policy  of  the  order.'  As  a  second  fact, 
it  is  to  be  noted  that  the  sympathetic  strikes  were  not  begun 
until  the  original  dispute  had  been  in  progress  for  several 
weeks,  and  when  the  probability  of  its  failure  had  become 
great  The  railroad  had  made  public  announcement  of  its 
intended  resumption  of  business,  using  non-union  engineers, 
of  course.  The  sympathetic  extension  was,  therefore,  a  last 
resort  Even  when  the  sympathetic  strikes  were  declared, 
the  greatest  hesitancy  was  displayed  in  taking  so  radical  a 
step.  The  engineers  on  the  Chicago,  Burlingfton  and  North- 
ern (a  railroad  built  in  the  interests  of  the  Burlingfton,  and 
acting  as  its  feeder,  connecting  it  with  St.  Paul)  asked  their 
employers  to  boycott  Burlingfton  cars,  and  threatened  to 
strike  if  their  request  was  refused.  The  railroad  company 
did  refuse  the  request,  but  the  men  did  not  strike  until  they 
had  made  a  second  attempt  and  had  been  a  second  time  re- 
fused.^ But  the  most  important  fact  in  regard  to  these  sym- 
pathetic strikes  has  yet  to  be  mentioned.  In  at  least  two  of 
the  three  cases  referred  to  above,  they  were  declared  in  spite 
of  the  advice  of  the  Central  Executive  Council  and  the  Grand 
Master,  Mr.  Arthur.3  The  strike  on  the  Santa  Fe  system 
was  declared  without  Mr.  Arthur's  knowledge,  and  was 
abandoned  within  three  days  at  his  request.^     For  this  step 

'  Tht  Burlington  Strike,  pages  348,  349,  354,  and  ff.      '  Ibid.,  pages  304-306. 
•  md.,  pages  306  and  335.  *  IHd.,  pages  335  and  341. 
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Mr.  Arthur  was  severely  criticised  in  some  quarters.*  A 
deputation  of  six  engineers  from  the  Burlington  succeeded 
in  inducing  the  striking  engineers  on  the  Central  Iowa  to 
return  to  their  work.'  This  fact  is  most  significant,  indicat* 
ing  as  it  does  that  the  departure  of  the  organization  from  its 
established  policy  represents  the  temporary  breaking  away 
of  a  more  or  less  hot-headed  section  from  the  judgmennt  of 
the  more  experienced  leaders.  The  strike,  therefore,  only 
strengthens  the  contention  made  above,  that  strong  and 
well-established  unions  stand  practically  as  a  unit  in  their 
opposition  to  sympathetic  strikes,  and  especially  to  sympa- 
thetic strikes  on  a  large  scale. 

As  another  illustration  of  this. opposition,  the  Brotherhood 
of  Railway  Brakemen  might  be  cited.  The  brakemen  on 
the  Union  Pacific  in  1886  declared  a  strike  in  sympathy  with 
the  Southwestern  strike  then  in  progress,  but  at  the  next 
convention  of  the  body  their  action  was  promptly  repudiated. 
Twenty-six  members  were  expelled  and  thirty  others  sus- 
pended for  their  participation  in  the  movement.^  During  the 
switchmen's  strike  at  BuiTalo  in  1892,  an  effort  was  made  to 
involve  in  the  struggle  all  organizations  of  railroad  men.  The 
Grand  Masters  of  the  firemen's,  trainmen's  and  conductors' 
organizations  decided  against  advising  such  a  step  after  two 
hours'  conference  with  Grand  Master  Sovereign,  of  the 
Switchmen's  Union.  **Not  an  argument  was  advanced,"  re- 
marked Grand  Master  Sargent  afterward,  "  except  that  we 
ought  to  act  from  sympathy.  Our  organizations  do  not  believe 
in  sympathetic  strikes y  * 

The  Amalgamated  Association  of  Iron  and  Steel  Workers 
has  among  its  rules  a  provision  stating  that  if ''  the  executive 

'  The  Burlington  Strike^  piges  340  and  343.  "^  IHd^  p.  342. 

•  Quarterly  Journal  of  Economics^  v.  i,  p.  219. 
^New  York  Times^  Aug.  25,  1892,  p.  i. 
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committee  of  a  district  or  division  find  it  necessary  to  legal- 
ize a  strike  in  any  one  department  of  a  mill  or  works,  it  is  re- 
quired that  the  men  of  all  other  departments  shall  also  cease 
work  until  the  difference  is  settled." '  It  is  apparent,  how- 
ever, that  sympathetic  strikes  which  would  be  inaugurated 
because  of  this  provision  belong  to  the  first  class  of  sympa- 
thetic strikes — confined  to  one  establishment — and  are, 
therefore,  limited  in  size.  When  the  Homestead  dispute  was 
extended  sympathetically  to  the  2,000  men  employed  in  the 
Carnegie  mills  at  Pittsburgh,  the  Amalgamated  Association 
declined  to  authorize  the  movement  and  to  pay  strike  bene- 
fits to  those  who  had  thus  left  their  work.' 

In  addition  to  the  evidence  already  given  to  show  that 
large  sympathetic  strikes  are  extremely  improbable  in  the 
future,  one  further  fact  needs  to  be  noted.  Even  the  most 
radical  leaders  seem  to  realize  that  there  is  a  point  beyond 
which  sympathetic  extension  cannot  go  without  bringing 
disaster  to  the  cause  it  aims  to  help.  In  each  of  the  great 
S3anpathetic  strikes  of  history  there  have  been  efforts  to 
bring  about  a  grand  suspension  of  industry,  and  in  two  of 
these  cases  the  project  has  been  voted  down  by  the  leaders 
themselves. 

It  seems  fairly  certain  that  the  strike  on  the  Southwestern 
system  in  1886  would  have  been  extended  to  the  entire 
Union  Pacific  but  for  the  efforts  of  Mr.  Powderly.3  In  Aus- 
tralia a  motion  to  request  a  general  sympathetic  strike  was 
defeated,*  while  the  extension  of  the  strike  from  the  water 
front  laborers  to  the  sheep  shearers  was  made  against  vigor- 
ous opposition  and  the  action  was  rescinded  within  three 

'  Carroll  D.  Wright,  in  the  Quarterly  Journal  of  Economies^  vol.  vii,  p.  428. 

*  The  New  York  Times,  July  16,  1892,  p.  5. 

•  Quarterly  Journal  of  Economics^  vol.  i,  p.  212, 

*New  Sooth  Wales  Report  on  Strikes^  1891,  Evidence,  Q.  4207. 
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days.'  In  course  of  this  discussion  the  President  of  the 
Shearers'  Union  showed  that  he  realized  the  immense  losses 
which  such  a  sympathetic  extension  would  involve.  He 
enumerated  these  as  follows : 

**  I.  Breaking  of  agreement  with  employers  and  consequent  for- 
feiture of  back  wages  due. 

^'  3.  Imprisonment  in  defiaiult  of  fines. 

'^  3.  Public  opinion  would  be  turned  against  the  strikers. 

^^4.  We  would  be  no  longer  able  to  help  the  maritime  striken 
financially." ' 

During  the  entire  progress  of  this  strike  the  leaders  were 
obliged  to  use  their  utmost  powers  of  persuasion  to  prevent 
the  declaring  of  sympathetic  strikes  among  unions  of  every 
sort.  Three  deputations  a  week  were  sent  to  the  gas  stok- 
ers to  induce  them  to  remain  at  work.^  The  building  trades 
and  even  the  butchers  wanted  to  come  out  in  sympathy,  but 
were  induced  by  the  council  to  remain  at  work.^  In  all,  it 
was  said,  two-thirds  of  the  organizations  which  wanted  to 
declare  sympathetic  strikes  were  persuaded  to  abandon  the 
plan.  One  amusing  side  of  the  struggle  deserves  mention, 
for  it  also  illustrates  the  difHculties  which  confront  the  lead- 
ers of  sympathetic  strikes.  During  such  a  time  of  strikes 
men  who  continued  at  work  were  naturally  branded  as  dis- 
loyal to  the  cause  of  Labor.  To  relieve  these  men  from  the 
humiliation  of  their  position  and  to  show  to  all  comers  that 
their  remaining  at  work  was  sanctioned  and  in  fact  desired 
by  the  leaders  of  the  strike,  a  system  of  permits  was  devised. 
These  were  issued  by  the  Defence  Committee  and  dis- 
tributed to  all  who  remained  at  work  in  accordance  with 
their  request* 

>  New  South  Wa]ei  Report  on  Strikes^  1891,  Appendix^  p.  10. 

^Ibid,^  Appendix  C,  (i),  pages  10  and  11. 

•  IHd,,  Evidence,  Q.  1865.  *  ^^^f  Evidence,  Q.  3810, 387a 

^Ibid,  Evidence,  Q.  1866. 
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The  leaders  of  the  strike  at  the  ILondon  docks  were  con- 
fronted with  the  same  problem.  Unions  began  to  declare 
sympathetic  strikes  on  every  side.  In  order  to  check  this 
tendency,  which  they  regarded  with  alarm,  the  leaders  were 
obliged  to  issue  a  manifesto,  warning  all  who  declared  such 
strikes  that  they  would  receive  no  assistance  whatever  from 
the  strike  committee.*  At  a  later  period,  when  the  pros- 
pect of  success  was  slightest,  the  strike  leaders  seem  to 
have  weakened  somewhat.  After  an  all-night  debate,  a  mo- 
tion requesting  such  a  general  sympathetic  suspension  was 
actually  carried.*  The  opposition  which  this  request 
aroused  was  so  great,  however,  that  it  was  withdrawn  before 
the  appointed  day  arrived.^ 

The  Chicago  strike  is  the  one  case  where  leaders  of  the 
local  strike  seemed  to  have  been  unconscious  that  anything- 
but  good  could  accrue  to  their  cause  by  sympathetic  strikes 
in  all  branches  of  industry.  President  Debs,  of  the  American 
Railway  Union,  appeared  before  the  AfRliated  Trades  of  Chi- 
cago, and  later  before  the  conference  of  Federation  of  Labor 
officials.  According  to  his  testimony  before  the  FederaT 
Commission,  he  refused  even  to  advise  these  bodies  as  to 
their  duty.  When  pressed,  however,  to  state  what  he  would' 
do  if  in  their  place,  he  advocated  the  sympathetic  strike. 
That  this  cautiousness  was  probably  greater  in  the  presence 
of  the  Commission  than  it  had  been  before  the  conferences, 
is  evidenced  by  the  fact,  admitted  by  Mr.  Debs  himself,  that 
these  officials  had  come  to  Chicago  upon  his  express  invita- 
tion.* 

Some  of  the  strikes  referred  to  in  previous  pages  have 

^  Strikes  and  Lockouts  in  i8Sg,  p.  31.    (ParL  Papers,  1890,  ▼•  Ixviii) 

'  Smith  and  Nasb,  TJie  Dockers*  Strike,  pages  74,  75. 

*/Hd^  P«ge8  123-125. 

*  Testimony  and  ProceetHf^s,  P^^  I54  uid  155. 
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passed  beyond  trades  union  lines  and  have  involved  whole 
federations.  It  is,  therefore,  important  to  notice  the  attitude 
of  federations  in  general  toward  sympathetic  striking. 

A  federation  of  all  the  unions  in  one  locality  is  naturally 
an  organization  well  adapted  to  inaugurate  and  control  sym- 
pathetic strikes.  Such  federations  are  usually  known  as 
Central  Labor  Unions,  though  at  least  a  half  dozen  other 
names  are  in  use.*  Seventy-four  federations  of  this  sort  ex- 
ist in  various  cities  of  this  country,  over  half  of  which  have 
been  formed  during  the  last  two  years.  The  attitude  of 
these  bodies  toward  sympathetic  strikes  is  negative  almost 
without  an  exception.  Of  the  twenty-three  constitutions  ex- 
amined, none  make  any  formal  provision  for  sympathetic 
strikes,  but  there  is,  on  the  other  hand,  no  prohibition  of 
such  action.  Provisions  for  strikes  of  the  ordinary  type  ap- 
pear in  almost  every  case.  Usually  too  it  is  stipulated  that 
all  afHliated  unions  shall  give  financial  assistance  to  strikes 
approved  by  the  central  body.  If  such  assistance  is  not 
rendered,  the  union  in  question  forfeits  the  right  to  demand 
similar  assistance  when  it  is  in  need.  The  following,  taken 
from  the  constitution  of  the  Duluth  Federated  Trades  As- 
sembly, is  the  nearest  approach  to  a  formal  authorization  of 
sympathetic  striking.  "In  case  of  a  strike,  the  assembly 
shall  take  such  action  as  it  may  deem  proper  to  gain  the  de- 
sired end.""  In  other  cases,  the  authorization  is  even  more 
indefinite.  The  constitution  of  the  Central  Labor  Union  of 
New  York  provides  that  after  arbitration  has  failed  and  a 
strike  has  been  sanctioned,  ''  a  call  shall  be  made  upon  all 
trade  and  labor  organizations  represented  in  this  Union  to 
assist  the  one  in  diflSculty."  ^     There  thus  seems  to  be  an 

'  For  infonnation  in  regard  to  Central  Labor  Unions,  I  am  indebted  to  Mr.  W. 
M.  Burke,  who  has  placed  at  my  disposal  the  results  of  investigations  which  he 
has  made  upon  the  subject,  but  has  not  printed  as  yet 

*  Article  vii,  section  i.  '  Article  x,  section  i. 
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unwillingness  to  make  formal  declaration  in  favor  of  sympa- 
thetic strikes  or  to  provide  for  their  inauguration.  That 
sympathetic  strikes  are  inaugurated  by  these  central  labor 
unions  is  well  known,  but  it  is  also  known  that  such  strikes 
never  assume  very  alarming  proportions.  The  reason  is 
plain.  These  unions  are  federations  in  the  strict  sense  of 
that  word.  Their  power  in  the  matter  of  strikes  is  advisory 
only.  Strikes  must  be  "  ordered  "  by  majorities  within  each 
union.  Each  afHliated  union,  therefore,  decides  whether  it 
will  Join  the  sympathetic  movement  or  not.  Under  these 
circumstances  a  general  suspension  of  industry  is  an  improb- 
ability, if  not  absolutely  impossible. 

In  addition  to  Central  Labor  Unions,  many  cities  contain 
federations  of  a  diflferent  type,  called  usually  •*  Allied  Trades 
Councils."  These  bodies  are  even  better  adapted  to  the 
using  of  sympathetic  strikes  than  the  Central  Labor  Unions. 
They  are  found  chiefly  in  the  printing  and  building  trades. 
In  1896  an  agreement  was  entered  into  by  three  unions  in 
the  former  trades,  the  International  Typographical  Union, 
the  International  Printing  Pressmen  Union,  and  the  Interna- 
tional Brotherhood  of  Bookbinders.  In  case  of  a  dispute 
involving  the  members  of  one  union  in  an  office  or  offices, 
sympathetic  strikes  are  to  be  declared  by  other  unions  in  the 
same  office  or  offices  according  to  a  detailed  method  of  pro- 
cedure. After  such  a  strike  has  been  regularly  ordered,  any 
member  who  disregards  the  order  shall  be  promptly  expelled. 
The  expense  of  supporting  all  who  strike  must  be  "  borne 
by  the  initiating  Union."'  But  the  importance  of  this 
declaration  must  not  be  overestimated.  Sympathetic  strikes 
in  the  printing  trades  are  almost  entirely  confined  to  Class 
I.  as  described  in  the  preceding  chapter.  The  original 
strike  is  extended  sympathetically  only  to  other  workmen 

>  Report  of  the  IniemoHonal  Typographical  Union^  1896,  pages  10  and  16. 
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in  the  same  establishment.  Such  strikes  are,  therefore, 
necessarily  small,  and  demand  no  attention  here/ 

Most  of  the  city  federations  just  described  are  themselves 
affiliated  with  the  American  Federation  of  Labor.  Since  this 
organization  embodies  the  ideas  of  federation  in  their  very 
best  form,  it  is  important  to  learn  its  attitude  toward  the 
policy  of  sympathetic  strikes.  The  same  recognition  of  the 
self-government  of  the  affiliated  bodies  which  was  mentioned 
in  the  case  of  the  Central  Labor  Unions  is  true  of  the  Amer- 
ican Federation  of  Labor.  The  opposition  which  developed 
in  1888  and  1889  against  the  system  of  compulsory  financial 
assistance  to  strikes  involving  affiliated  unions,  indicates  the 
extreme  conservatism  of  the  organization.*  On  one  occasion 
the  Executive  Council  has  been  obliged  to  render  a  direct 
decision  upon  the  question  of  sympathetic  strike.  A  musi- 
cians' union  in  St.  Louis  had  refused  to  declare  a  sympathetic 
strike  in  order  to  assist  the  union  of  theatrical  employees,  on 
the  ground  that  its  members  would  have  been  obliged  to 
violate  contracts  existing  with  their  employers.  The  Theat- 
rical Union  thereupon  requested  the  Executive  Council  to 
revoke  the  charter  of  the  musicians'  union.  The  request 
was  refused  on  the  ground  that ''  the  constitutional  autonomy 
accorded  affiliated  bodies  prohibits  them  from  interfering 
with  bona  fide  contracts  of  local  unions."  ^  When  this  action 
of  the  Executive  Council  came  before  the  convention  for  ap- 
proval, the  secretary  of  the  Federation  made  the  following 
explanation : 

''  The  Executive  Council  must  not  be  considered,  in  deciding  as  it 

^  Of  the  124  strikes  which  occurred  in  the  printing  trades  of  New  York  State, 
during  the  period  of  the  last  United  States  report,  eight  were  sympathetic  strikes. 
In  6ve  of  these  eight  cases  the  sympathetic  strikers  were  confined  to  the  service 
of  the  offending  employer.  The  ayerage  number  of  workmen  who  declared  the 
original  strike  was  twenty-eight,  whUe  fourteen  of  their  fellows  on  the  average 
came  out  in  sympathy. 

*  Repori  oftht  American  Federation  of  Labor^  1889,  pages  32  and  34. 

>^<;^r/,  i895,p.  31. 
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did  in  this  case,  to  be  opposed  to  sympathetic  strikes.  On  the  contrary, 
we  were  banded  together  to  help  one  another.  The  words  union^ 
federation,  implied  it.  An  organization  which  held  aloof  when  assist- 
ance could  be  given  to  a  sister  organization,  was  deserving  of  cen- 
sure, but  not  to  the  extent  of  expulsion  from  a  central  body  or  from 
the  Federation.  There  was  a  limit  to  the  assistance  which  we  could 
exact.  The  organization  itself  must  ultimately  decide.  It  was  the 
over-riding  of  this  limit,  the  demanding  more  than  was  tendered, 
that  disrupted  the  R.  of  L." 

A  motion  was  then  carried  by  the  convention  suggesting 
that  the  council  "  convey  to  the  unions,  in  such  way  as  it 
thinks  proper,  not  to  tie  themselves  up  with  contracts  so 
they  cannot  help  each  other  when  able."  *    » 

From  this  discussion,  the  attitude  of  the  Federation  to- 
ward ordinary  sympathetic  strikes  must  be  plain.  Although 
unable  through  the  nature  of  its  organization  to  take  action 
in  such  matters,  it  declares  its  belief  in  the  policy  leaving  it 
to  the  judgment  of  the  afHliated  unions  to  decide  the  indi- 
vidual cases  as  they  arise. 

In  one  instance  the  Executive  Council  has  been  called 
upon  to  pass  on  the  advisability  of  a  ''  grand  suspension  •  of 
labor,"  and  here  its  deliverance  has  a  diflferent  sound.  Act- 
ing in  accordance  with  the  invitation  from  President  Debs  of 
the  American  Railway  Union,  a  session  of  the  Council  was 
held  at  Chicago  during  the  strike  of  1 894.  The  statement 
issued  at  that  time  is  big  with  meaning  in  regard  to  the 
future  of  sympathetic  strikes.  Sympathy  was  expressed 
with  the  strikers,  but,  in  the  opinion  of  the  Council,  it 
"  would  be  unwise  and  disastrous  to  the  interests  of  labor  to 
extend  the  strike  any  further  than  it  has  already  gone."  ■ 
Although  this  action  of  the  Executive  Council  was  severely 
condemned  in  some  quarters,  it  received  the  unanimous  ap- 
proval of  the  convention  which  met  in  the  following  Decem- 

^  Report^  tSgSi  P^^  103  and  104.  '  Ibid,^  1894,  P*  i^* 
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ber.'  This  historic  statement,  therefore,  registers  the  Feder- 
ation's unqualified  disapproval  of  the  universal  suspension 
project.  Did  it  condemn  the  sympathetic  extension  which 
had  already  taken  place — the  railroad  sympathetic  strike? 
Apparently  not.  Sympathy  was  expressed  with  this  strike, 
and  it  was  declared  disastrous  to  extend  it  ''  any  further 
than  it  had  already  gone."  Reading  between  the  lines,  how- 
ever, and  considering  the  previous  conservatism  of  the  Feder- 
eration,  it  is  safe  to  assume  that  it  would  never  have  advised 
a  strike  of  this  sort,  although  after  it  was  in  progress  the 
Council  could  not  very  well  express  its  disapproval.  Its 
expression  of  sympathy  was  in  no  way  a  commitment,  and 
it  helped  to  allay  the  resentment  felt  at  its  refusal  to  advise 
a  general  suspension  of  work. 

The  attitude  of  English  federations  toward  sympathetic 
strikes  is  decidedly  favorable,  if  this  is  to  be  judged  only  by 
their  rules.  The  Federation  of  Trades  and  Labor  Unions 
connected  with  Shipping,  Carrying  and  Other  Industries, 
formed  in  1891,  contained  among  its  objects  the  following: 
**  In  the  event  of  any  dispute  in  any  trade  connected  with 
this  Federation  which  may  have  the  sanction  of  the  Execu- 
tive Council  to  withdraw  the  other  members  of  the  Federa- 
tion in  support  thereof  if  necessary.""  The  Printing  and 
Kindred  Trades  Federation,  formed  in  the  same  year,  aims 
"  to  resist  any  attack  made  by  any  employer  upon  any 
branch  of  the  trades  in  detail  by  withdrawing  simultaneously 
if  necessary  the  whole  of  the  workmen  employed."  ^  The 
rules  of  the  Miners'  Federation,  one  of  the  strongest  in  Eng- 
land, state  **  that  whenever  any  county  federation  or  district 
is  attacked  on  the  wage  question  ....  all  members  of  the 
society  shall  tender  a  notice  to  terminate  their  contracts."  ♦ 

^Eeport,  1894,  page  29.  '  The  Economic  Journal,  t.  iii,  p.  419. 

•  Ibid^  p.  422.  *  IHd,,  p.  41 7« 
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To  inaugurate  such  strikes,  however,  the  sanction  of  the  Cen- 
tral Executive  body  must  be  gained,  and  the  history  of 
sympathetic  strikes  in  England  shows  that  this  has  only 
rarely  been  accomplished.  The  Dock,  Wharf  and  General 
Riverside  Union  at  London,  the  very  center  of  the  "  new 
union  "  movement,  had  its  belief  in  the  efficacy  of  sympa- 
thetic strikes  put  to  a  severe  test  in  1890.  This  union  was 
requested  to  declare  a  strike  in  sympathy  with  the  water- 
front laborers  in  Australia,  and  thus  prevent  the  discharge  of 
ships  from  that  country.  In  reply  the  London  union  resolved, 

''  that  ships  from  Australia  be  not  blocked  now,  as  by  so  doing  we 
should  weaken  our  power  to  render  that  monetary  assistance  to  our 
Australian  brethren  which  we  desire  to  give  by  remaining  in  employ- 
ment,"' 

In  a  number  of  instances  federations  have  assumed  inter- 
national proportions,  and  a  few  attempts  have  been  made  to 
commit  these  organizations  to  sympathetic  strikes.  Mention 
has  already  been  made  of  the  international  sympathetic 
strike  which  was  voted  by  the  International  Conference  of 
Miners  held  in  Paris  in  1891.  The  fact  that  the  sympathetic 
strikes  never  took  place  is  significant,  indicating,  as  it  does, 
the  better  judgment  of  the  separate  tmions  when  time  for 
action  came.*  One  of  the  most  imposing  of  the  interna- 
tional organizations  is  the  International  Federation  of  Ship, 
Dock  and  River  Workers.  Attempts  are  now  being  made 
to  extend  its  organization  to  this  country.  Its  methods  as 
declared  in  advance  by  one  of  the  agitators  now  perfecting 
the  organization  are  far  from  peaceful.  It  aims  ''  to  unite 
the  longshoremen  of  America  and  utilize  the  organized 
strength  of  all  for  the  welfare  of  each,"   and  "  to  enforce 

*  Pirsi  Annual  Report  of  ihi  Dock^  Wharfs  Riverside  and  General  Laborer f 
Union  of  Great  Britain  and  Ireland^  j8go,  p.  149. 

*  See  supra^  p.  69. 
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claims  for  wages."'  The  sympathetic  strike  is  easily  dis- 
cernible here  between  the  lines.  In  fact  such  strikes  have 
been  threatened  more  than  once.  Dispatches  to  the  Asso* 
ciated  Press  at  the  close  of  1896  reported  that  "plans  for  a 
strike  of  the  dock  laborers  of  the  world  had  been  completed 
in  all  but  the  minutest  details."  •  Again  during  the  strike  at 
the  Hamburg  Docks,  attempts  were  made  to  inaugurate 
sympathetic  uprisings  in  other  parts  of  the  world,  but  with 
no  results. 


But  one  word  more  remains  to  be  said  in  regard  to  the 
probability  of  gigantic  sympathetic  strikes  as  it  is  indicated 
by  the  unions  themselves.  It  refers  directly  only  to  general 
strikes — ^where  all  have  a  grievance — ^but  it  indirectly  throws 
light  upon  the  sympathetic  problem.  From  the  earliest 
days  of  strikes  to  the  present  the  question  of  area  has  been 
a  source  of  great  disagreement.  Assuming  that  a  large 
number  of  men  in  several  establishments,  or  several  localities 
even,  have  common  grievances,  should  the  strike  include 
them  all  or  should  but  a  portion  of  the  whole  number  be  al- 
lowed to  leave  work  while  the  remainder  contribute  to  their 
support?  The  strike  history  of  England  shows  that  both 
plans  have  been  tried,  although  a  decided  preference  seems 
to  have  been  given  to  the  latter.  It  was  this  "  plan  of  cam- 
paign "  which  gave  rise  to  the  sympathetic  lockout  move- 
ment in  1 85 1.  Strike  rules  often  limit  the  extent  of  a 
strike  to  10  per  cent,  or  even  to  2  per  cent,  of  the  member- 
ship of  the  union.3 

The  movement  inaugurated  by  the  American  Federation 

"  New  York  Evening  Post^  May  28,  1897,  6-  '  ^^^t  Sq)t.,  5,  1896. 

^National  Association  far  the  Promotion  of  Social  Science^  Report  on  Trades 
Societies  and  Strikes^  i860,  pages  29  and  117.  Also  The  Economic  yottmal, 
▼oL  iii,  p.  417. 
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of  Labor  in  1888  for  an  eight-hour  day  indicates  this  same 
genera]  tendency.  President  Gompers  in  his  address  to  the 
convention  of  the  Federation  held  that  year,  advised 
^that  some  day  be  set  apart  not  later  than  1890  when  the  working 
people  of  the  entire  country  shall  be  called  upon  to  simultaneously 
demand  the  enforcement  of  eight  hours  as  a  day's  work."  ^ 

According  to  this  suggestion,  May  i,  1890,  was  fixed  as 
the  date  for  inaugurating  the  new  system.'  During  the  in- 
tervening year  and  a  half  the  subject  was  kept  constantly 
before  the  public.  In  1889,  98  mass  meetings  were  held, 
while  60,000  pamphlets  and  250,000  circulars  were  distrib- 
uted over  the  whole  country.  As  the  time  for  carrying  out 
the  plan  approached,  public  opinion  began  to  show  signs  of 
alarm.  The  prospect  of  strikes  on  a  tremendous  scale  was 
not  a  pleasant  one.  It  was,  therefore,  with  a  very  general 
feeling  of  relief  that  the  decision  of  the  convention  held  in 
December,  1889,  was  heard.  President  Gompers'  suggestion 
again  shaped  the  organization's  policy.  In  his  address  he 
advised, 

**  that  one  or  two  trades  whose  organizations  are  affiliated  be  selected 
«  .  .  upon  which  to  concentrate  the  whole  efibrts  of  Organized  Labor 
to  secure  the  eight-hour  work  day  May,  1890 ;  that  all  organizations 
contribute  a  specified  sum  per  member  to  aid  in  winning  the  first 
victory.  Upon  the  successful  termination  of  the  first  contest,  the 
Executive  Council  shall  select  another  trade  and  shall  proceed  as  in 
the  case  of  the  first,  and  so  continue.'' ' 

In  accordance  with  this  policy,  the  carpenters  were  chosen 
to  lead  the  way.  In  a  large  number  of  cases,  affecting  some 
50,000  to  60,000  men,  no  strike  was  required  to  enforce  the 
demand.  Of  the  5000  who  struck  a  very  great  majority 
achieved  succss*.  It  is  unnecessary  to  follow  the  history 
further.     The  change  from  the  "  general  strike  "  policy  to 

*  Report,  i888,  p.  1 1.  *  Ihid,,  p.  29. 

*Ihid^  1889,  p.  15.  •  Bradstreefi,  t.  18,  p.  343. 
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the  "successive  strike"  policy  is  evident,  as  is  also  the 
economic  reason  which  caused  the  change. 

The  **  general  strike "  question  has  several  times  become 
international.  In  1891  at  the  international  Labor  Congress 
held  in  Brussels,  an  attempt  was  made  to  get  the  opinion  of 
the  delegates  upon  the  advisability  of  declaring  a  universal 
strike  in  case  war  broke  out  among  the  nations.  The  pro- 
posal was  supported  unanimously  by  the  Dutch  delegates, 
the  French  delegates  were  divided,  but  the  representatives 
of  all  other  nationalities  stood  unanimously  against  the  pro- 
position.* 

It  is  among  the  coal  miners,  however,  that  these  attempts 
have  been  most  conspicuous  and  most  instructive.  At  the 
Second  International  Congress  of  Coal  Miners  held  at  Joli- 
mont,  Switzerland,  in  1889,  a  resolution  was  introduced,  in- 
viting all  miners  represented  "  to  cooperate  in  a  strike  move- 
ment which  should  commence  on  the  first  of  May,  1891,"  in 
order  to  gain  the  eight-hour  day.  The  opposition  to  this 
resolution  proved  so  great  that  it  was  withdrawn  in  favor  of 
another  which  took  a  less  positive  stand.  It  declared  that 
the  Congress  was  "  favorable  in  principle  to  an  international 
strike  of  miners  in  order  to  bring  about  an  eight-hour  day," 
and  made  it  the  duty  of  all  delegates  to  inform  their  consti- 
tuencies upon  the  question.  Even  this  was  too  radical 
policy  for  the  Congress.  The  resolution  which  was  finally 
carried  by  a  vote  of  94  to  4  declared  merely  that  "  it  is  right 
that  the  Unions  and  Federations  of  Miners  in  all  the  coun- 
tries represented  should  examine  the  principle  of  an  interna- 
tional strike,"  and  advised  the  calling  of  an  extra  congress  in 
April,  1 89 1,  to  decide  the  question.'  In  accordance  with 
this  resolution  representatives  of  over  700,000  miners  as- 

1  Strikes  and  Lockouts  in  iSgo,  pages  37  and  38.  (PftrL  Papers,  1890-91,  t. 
faunriiL} 

^/bid.,  p.  30. 
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sembled  in  Paris  during  the  following  April/  When  the 
proposal  for  a  "universal  strike"  was  introduced,  the  discus- 
sion became  animated  and  exciting.  The  amount  of  feeling 
displayed  by  outsiders  became  so  great  that  the  public  was 
ultimately  excluded  from  the  hall  where  the  Congress  had 
assembled.  The  resolution  declared  "that  the  Congress  re- 
garded a  general  international  strike  necessary  to  obtain 
an  eight-hour  day."  Efforts  were  to  be  made  to  induce 
governments  to  adopt  some  joint  agreement  as  to  legislative 
action  in  regard  to  the  eight-hour  day.  If  such  efforts 
should  fail,  "the  congress  instructs  the  international  com- 
mittee to  take  such  measures  as  may  be  necessary  to  bring 
about  an  international  strike."  In  the  amended  form  in 
which  the  resolution  was  finally  adopted,  the  Congress 
merely  declared  that  an  international  strike  "  may  become 
necessary"  for  obtaining  the  eight-hour  day.  No  mention 
whatever  was  made  of  the  steps  to  be  taken  in  case  the  ef- 
forts at  governmental  agreement  should  fail.  At  the  Con- 
gress held  a  year  later  another  resolution  of  similar  import 
was  passed.  The  congress  considered  that  the  question  of 
an  international  strike  "  should  be  discussed  on  all  sides," 
and  that  there  was  "good  cause  for  its  realization"  if  all 
other  means  failed."  The  question  has  received  no  serious 
discussion  since  that  date.  From  all  this  it  is  evident  that 
miners  at  least  do  not  believe  that  the  efHcacy  of  a  strike  in- 
creases directly  with  its  size.  Colossal  strikes  are  advo- 
cated by  trades  unions  in  proportion  as  they  are  socialistic.^ 
As  long   as  the  so-called   laboring  classes  comprise  two- 

^  Strikes  and  Lockouts  in  iSgo^  p.  31. 

'  IbiiLf  1891,  pagei  88  and  89.    (Pari.  Papers,  1893-94,  t.  facxxiii.  Part  i.) 

*  IHd,,  i8go,  p.  33.  (Pari.  Papers,  1890-91,  t.  Ixxviii.)  The  prograiome  of  the 
English  socialistic  league  indndes  <<  uniTersal  strikes."  See  R.  A.  Woods,  English 
Social  Movements^  p.  47. 
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thirds  of  the  "  public  "  to  be  injured  by  such  a  strike,  just  so 
long  will  the  existing  opposition  remain.* 

The  bearing  of  this  conclusion  upon  the  question  of  large 
sympathetic  strikes  is  plain.  If,  in  the  broadening  of  its 
area,  a  "  grievance  strike  "  quickly  reaches  its  "  point  of  di- 
minishing returns,''  how  much  more  must  this  be  true  of 
sympathetic  strikes?  The  general  extension  may  be 
dreaded,  but  the  sympathetic  extension  is  dreaded  and  de-- 
flounced.  Its  power  is  thus  affected  by  a  cause  which  does 
not  operate  in  the  former  case.  Its  "  point  of  diminishing 
returns**  is  even  more  quickly  reached.  The  colossal  sym- 
pathetic strike  is,  therefore,  a  possibility,  although  little  more 
than  that. 

The  reasons  which  have  led  to  this  conclusion  may  be 
summarized  here.  Sympathetic  strikes  upon  an  extensive 
scale  have  occurred  in  the  past,  but  usually  under  the  man- 
agement of  an  ''  unbroken  "  union.  Thoroughly  established 
unions  have  expressed  sympathy  with  fellow  strikers — ^have 
shown  their  sympathy  by  financial  assistance  oftentimes, — 
but  have  almost  without  exception  refused  to  endorse  the 
policy  of  sympathetic  striking.  Even  the  unions  which  seem 
to  believe  most  heartily  in  the  plan,  realize  its  necessary 
limitations, — realize,  in  fact,  that,  beyond  a  certain  point, 
sympathetic  assistance  in  the  form  of  strikes  ceases  to  assist. 
Finally,  it  appears  that  the  power  of  strikes  in  general  is 
rarely  in  proportion  to  their  size,  and  that  unions  realize 
this  fact.  "  Extension  *'  per  se  proves  itself  an  extension  of 
injuries  rather  than  of  good. 

^See  Mallock,  Labor  and  tke  Popular  Welfare,  pagei  509-3x4.  Also  an  artide 
by  Professor  Nicholson  in  the  Economic  yournal,  vol.  ii,  p.  489. 
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PREFACE 


This  dissertation  embodies  the  results  of  investigations 
begun  in  the  American  History  Seminary  of  Cornell  Univer- 
sity, under  the  guidance  of  Professor  Moses  Coit  Tyler,  and 
completed  in  the  School  of  Political  Science  of  Columbia  Uni- 
versity, under  Professor  Herbert  L.  Osgood.  The  work  was 
undertaken  in  order  to  ascertain  the  facts  of  Rhode  Island's 
action  from  1765  to  1790,  and,  if  possible,  to  explain  the  fact 
that  Rhode  Island  so  long  delayed  her  ratification  of  the 
Federal  Constitution.  The  subject  was  suggested  by  read- 
ing an  address  by  Mr.  Justice  Horatio  Rogers  of  the  Su- 
preme Bench  of  Rhode  Island,  on  "  Rhode  Island  and  the 
Federal  Constitution." 

The  materials  for  such  a  study  are  in  some  directions 
scanty.  The  printed  sources  used  were  largely  found  in  the 
libraries  of  Cornell  and  Columbia  Universities.  The  manu- 
script sources  were  found  in  the  archives  of  the  State  of 
Rhode  Island,  preserved  in  the  State  House  at  Providence, 
and  in  tlie  collection  of  the  Rhode  Island  Historical  Society. 
Volumes  of  early  laws  were  consulted  at  the  Lenox  Library, 
New  York  City.  Newspaper  files  which  were  of  constant  as- 
sistance were  found  at  the  cabinet  of  the  Rhode  Island  His- 
torical Society,  and  at  the  rooms  of  the  American  Antiqua- 
rian Society,  Worcester,  Mass.  Citations  have  been  made 
of  all  authorities  employed.  Those  to  manuscripts  are  fre- 
quently unsatisfactory,  as  many,  especially  in  the  state  ar- 
chives, are  imperfectly  paged. 

Many  thanks  are  due  tc  Professor  Moses  Coit  Tyler  for 
«3]  ▼ 


Digitized  by  VjOOQIC 


Vi  PREFACE  I  124 

the  careful  training  in  historical  method  to  which  is  due  any 
scientific  worth  which  this  study  may  possess,  and  to  Pro- 
fessor Herbert  L.  Osgood  for  advice  and  suggestions,  and 
for  assistance  in  reading  manuscript  and  proof. 

Acknowledgment  should  be  made  to  Mr.  Wilberforce 
Eames,  Librarian  of  Lenox  Library,  New  York ;  the  Hon, 
Amos  Perry,  Secretary  of  the  Rhode  Island  Historical  So- 
ciety; the  Hon.  Charles  P.  Bennett,  Secretary  of  State  o^ 
Rhode  Island ;  Mr.  E.  M.  Barton,  Secretary  of  the  Amer- 
ican Antiquarian  Society,  and  the  officials  of  the  libraries  of 
Cornell  and  Columbia  universities  for  their  courtesy  in  giv- 
ing access  to  the  collections  in  their  charge;  also  to  Mr. 
Justice  Horatio  Rogers  for  suggestions  given  personally  and 
in  his  printed  address. 

Frank  Greene  Bates. 

Summit,  R.  I.,  July  12, 1808. 
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CHAPTER  I 

THE  COLONY  OF  RHODE  ISLAND  AND  PROVIDENCE 
PLANTATIONS 

The  course  pursued  by  the  State  of  Rhode  Island  at  the 
time  of  the  formation  of  the  Federal  Union  forms  a  distinct 
episode  in  the  history  of  America.  The  fact  that  the  people 
of  a  state  should  adhere  tenaciously  to  their  own  opinions  to 
the  point  of  denying  to  themselves  all  participation  in  the 
framing  of  the  constitution,  and  of  refusing  for  a  consider- 
able period  of  time  to  accept  the  work  of  their  neighbors, 
indicates  that  behind  it  all  must  have  been  most  powerful 
and  far-reaching  causes.  An  historic  view  of  the  circum- 
stances attending  Rhode  Island's  adoption  of  the  consti- 
tution, together  with  an  examination  of  the  causes  of  this 
event,  is  the  purpose  of  this  study.  In  a  study  of  causes 
it  is  sometimes  possible  to  distinguish  between  those 
immediate  and  those  more  remote.  The  line  of  demarka- 
tion,  often  difficult  to  determine,  has  been  drawn  in  this  in- 
stance at  the  point  where  Rhode  Island  first  united  with 
the  other  colonies  in  opposition  to  the  British  ministry. 
The  immediate  causes  are  found  in  the  circumstances  at- 
tending the  Revolution,  and  in  a  train  of  events  leading 
down  to  the  Federal  Convention.  Among  the  remoter 
causes  may  be  included  a  wide  range  of  facts  and  tendencies 
which  have  gone  to  shape  the  political  system,  and  the 
character  of  the  people  of  Rhode  Island. 

The  settlers  of  the  four  towns  afterwards  united  as  the 
colony  of  Rhode  Island  were  refugees.  Like  the  settlers  of 
129]  II 
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Massachusetts  and  Connecticut,  they  had  left  the  mother 
country  to  seek  a  home  where  they  might  be  free  from  the 
restraints  of  the  Acts  of  Uniformity.  But  the  settlements  on 
the  shore  of  Massachusetts  Bay  did  not  prove  to  be  a  sanct- 
uary for  freedom  of  conscience,  but  rather  a  nursery  for  the 
particular  form  of  belief  held  by  the  Puritan  magistrates. 
The  right  of  becoming  a  freeman  was  made  dependent  on 
membership  in  one  of  the  churches.  It  was  to  this  colony 
that  Roger  Williams  came  in  February,  163 1 .  Soon  after  his 
arrival  the  elders  and  magistrates  of  Boston,  seeking  to  dic- 
tate to  the  church  at  Salem  over  which  Williams  had  been 
settled  as  assistant  pastor,  met  with  stout  resistance.  In  the 
controversy  that  followed,  Williams  asserted  the  doctrine  of 
liberty  of  conscience.  The  result  was  a  decree  of  banish- 
ment, on  the  charge  that  he  had  "  broached  *  *  divers  new 
and  dangerous  opinions  against  the  authority  of  magistrates ; 
as  also  writ  letters  of  defamation  both  of  the  magistrates  and 
churches  here,  and  that  before  any  conviction,  and  yet 
maintaineth  the  same  without  any  retraction."*  After  many 
weeks  of  wandering  in  the  wilderness,  and  a  brief  stay  at 
Seekonk,  Williams  with  a  few  companions  located  at  Mo- 
shassuck,  which  they  named  Providence. 

The  two  settlements  made  on  the  island  of  Aquidneck  in 
like  manner  owed  their  origin  to  the  religious  purgings  of 
Massachusetts.  These  settlers  were  among  the  minority  in 
the  Antinomian  controversy  which  raged  in  1636  and  1637 
Ten  of  the  nineteen  settlers,  among  them  their  leader  Cod- 
dington,  suflfered  banishment  for  their  opinions.  Seeking  a 
place  to  found  a  colony  where  they  might  worship  as  they 
pleased,  they  decided  to  settle  within  Narragansett  Bay. 
The  prestige  of  Anne  Hutchinson,  and  the  asylum  aflTorded 
in  the  new  settlement,  drew  together  there  many  of  hetero- 
dox opinions. 

'  Massachusetis  Colonial  Records^  i,  160. 
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A  third  asylum  was  that  founded  at  Shawomet  by  Samuel 
Gorton.  The  spirit  that  had  thrust  out  Williams  and  Mrs. 
Hutchinson  could  not  tolerate  the  mystical  views  of  Gorton, 
a  bold  and  impolitic  asserter  of  his  opinions.  At  Aquid- 
neck,  where  he  stopped  after  his  banishment  from  Plymouth, 
he  found  a  home  for  but  a  brief  season,  but  his  restless  soul 
could  find  no  permanent  abode  there,  and  after  a  brief  so- 
journ at  Providence  and  at  Pawtuxet,  where  his  conduct  pro- 
voked discord,  he  settled  at  Shawomet,  afterwards  called 
Warwick. 

The  people  of  these  settlements,  exiled  from  their  fellow- 
countrymen,  naturally  would  cultivate  relations  with  their 
persecutors  only  in  the  direst  necessity.  Had  they  made 
the  attempt  they  would  have  met  with  no  response.  They 
stood  for  soul  liberty.  That  fact  alone  was  enough  to  sepa- 
rate them  from  their  neighbors.  An  early  proof  of  the  com- 
pleteness of  this  separation  is  found  in  the  instruction  to  the 
governor  of  Rhode  Island  to  "treat  with  the  governor  of 
the  Dutch  to  supply  us  with  necessaries,  and  to  take  of  our 
commodities  at  such  rates  as  may  be  suitable."  * 

When  rumors  of  Indian  war  led  the  people  of  Aquidneck 
to  apply  to  Plymouth  for  a  supply  of  powder,  it  was  refused. 
This  was  deplored  by  Winthrop,  for  it  would  be,  said  he,  "  a 
great  inconvenience  to  the  English  should  they  be  forced  to 
seek  protection  from  the  Dutch."  *  Danger  from  the  Indians 
led  to  the  contemplation  of  a  union  among  the  New 
England  colonies.  A  petition  from  Plymouth,  Connecticut, 
and  the  settlements  on  Narragansett  Bay,  to  Massachusetts 
to  unite  in  dealing  with  the  Indians,  while  received  favorably 
in  regard  to  the  two  former,  was  spurned  so  far  as  the  latter 
was  concerned.' 

*  Rhode  Island  Colonial  Records^  i,  126. 

*  WiDthrop,  Hist,  of  New  England,  ii,  211. 

*  Massachusetts  Colonial  Records,  i,  305. 
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In  1643  a  union  of  the  four  colonies,  Massachusetts,  Con- 
necticut, Plymouth,  and  New  Haven,  was  formed  with  the 
express  stipulation  that  no  other  colony  should  be  admitted/ 
Neither  Providence  nor  Rhode  Island  was  invited  to  enter 
the  union,  nor  was  a  direct  request  from  them  destined  to 
receive  a  favorable  reply.  On  the  eve  of  what  might  have 
proved  a  serious  Indian  war,  the  only  concession  to  be 
gained  was  permission  for  Newport  to  buy  one  barrel  of 
powder.  Even  this  was  denied  to  Providence.  Indications 
that  the  United  Colonies  would  soon  substitute  aggression 
for  simple  non-intercourse,  was  a  potent  factor  in  bringing 
about  a  union  under  a  patent  from  the  home  government 

The  band  of  settlers  at  Moshassuck  had  no  intention  of 
founding  a  state.  Their  early  organization  was  that  of  a 
town,  composed  of  joint  proprietors  dwelling  apart  from  any 
regularly  constituted  authority.  Their  government  was  a 
pure  democracy.  The  householders  met  once  a  week  to 
consult  on  the  **  common  peace,  watch  and  planting." 
"Mutual  consent,"  says  Williams,  "have  finished  all  matters 
with  speed  and  peace."*  The  first  written  compact  entered 
into  declared  for  government  by  the  majority.*  When  a 
modification  was  found  necessary,  the  sparing  hand  with 
which  power  was  delegated  is  remarkable.  Five  "Dis- 
posers "  were  elected  to  have  charge  of  the  proprietary  and 
governmental  interests  of  the  town.  These  officers  were 
elected  for  the  term  of  three  months,  at  the  end  of  which 
time  they  were  to  give  an  account  of  their  doings  to  the 
town.  Any  one  aggrieved  by  the  action  of  the  disposers 
might  appeal  to  the  town  in  town  meeting.  Private  disputes 
were  settled  by  arbitration.* 

*  Acts  of  the  Commissioners  of  the  United  Colonies,  i,  3. 

*  Narragansett  Club  Publications,  vi,  4. 
^  Rhode  Island  Colonial  Records,  i,  14. 

*  Ibid,  i,  27. 
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The  settlers  of  Aquidneck,  while  yet  at  Providence,  af- 
fixed their  signatures  to  an  agreement  whereby  they  united 
themselves  into  a  body  politic  to  be  governed  by  the  laws 
of  Holy  Writ.*  A  "Judge**  was  chosen  to  preside  in  town 
meeting,  where  all  political  affairs  were  settled.  Soon  three 
"Elders"  were  chosen  to  assist  the  judge  in  his  judicial 
duties,  in  framing  laws,  and  in  transacting  public  business ; 
but  all  their  acts  were  subject  to  revision  by  the  quarterly 
meetings  of  the  town. 

On  the  removal  of  the  government  to  Newport,  those  who 
remained  at  Pocasset  organized  similar  forms  there.*  Be- 
coming accustomed  to  representative  government,  the  settlers 
soon  expressly  declared  that  the  term  of  office  among  them 
should  be  one  year.'  In  March,  1640,  Newport  and  Ports- 
mouth, or  Pocasset,  were  united  under  a  governor,  deputy 
governor  and  four  assistants.*  Their  government  was  de- 
clared, in  March,  1641,  to  be  a  "Democracie  or  popular 
government."* 

At  Aquidneck,  at  Providence,  and  Pawtuxet,  Samuel 
Gorton  exhibited  a  contempt  for  the  authority  established 
there,  prejudicial  to  good  government  and  not  to  be  toler- 
ated in  any  well  ordered  community.  Consistent  with  his 
denial  of  any  authority  not  recognized  by  the  home  govern- 
ment, no  organization  was  effected  at  Shawomet  until  the 
arrival  of  the  Patent  of  1643. 

So  loose  was  the  political  system  of  these  settlements  that 
dissensions  were  continually  arising  within  them.  It  was 
feared  that  Massachusetts  might  at  any  moment  begin  an 
active  policy  of  persecution  on  account  of  the  degree  of  re- 
ligious liberty  there.  In  any  case  the  lack  of  any  legal 
status  whatever  as  a  part  of  the  realm  of  England  could  but 
be  fatal  in  an  extremity.     To  procure  recogniton  from  the 

'  Rhode  Island  Colonial  Records^  i,  52.  ■  Ibid,,  i,  70. 

*Ibid,,  i,  70,  98.  Ibid,,  i,  lOO.  ^  Ibid,,  i,  II2. 
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king,  to  secure  stability  at  home,  and  to  raise  a  bulwark 
against  the  encroachments  of  her  neighbors,  Williams  was 
sent  to  England  to  secure  a  charter.  In  1644,  Williams  re- 
turned with  a  patent,  obtained  from  the  revolutionary  gov- 
ernment in  England,  for  "  The  Incorporation  of  Providence 
Plantations  in  the  Narragansett  Bay  in  New  England." 

This  patent  united  the  towns  in  an  incorporation  and  gave 
them  jurisdiction  over  the  territory  bounded  on  the  south  by 
the  sea,  on  the  west  by  the  Pequod  river  and  country,  on  the 
east  by  Plymouth,  and  on  the  north  by  Massachusetts.  The 
strength  of  the  spirit  of  local  independence  on  these  communi- 
ties, together  with  the  fear  of  rousing  Massachusetts  to  active 
opposition,  delayed  organization  under  the  patent  until  1647. 
The  frame  of  government  was  constructed  by  the  whole 
people  in  general  assembly.  Providence,  on  account  of  its  re- 
moteness, chose  ten  delegates  to  act  for  her;  but  though 
represented  by  delegates,  it  is  probable  that  a  large  number 
of  her  freemen  attended.  In  consenting  to  unite  her  destiny 
with  that  of  the  other  towns.  Providence  retained  for  herself 
full  authority  in  town  affairs,  to  elect  and  to  empower  officers 
responsible  to  the  town,  to  try  all  cases  not  reserved  for  a 
general  court  of  trials,  and  to  enforce  all  executions.  Their 
desire  was  to  avoid  all  mingling  of  general  and  town  func- 
tions.' Neither  at  Portsmouth  nor  at  Newport  is  there  any 
evidence  that  delegates  were  chosen. 

By  no  patent  in  English  colonial  history  were  so  few 
restrictions  imposed  upon  the  grantees  as  by  this.  Full  gov- 
ernmental powers  were  granted,  with  the  single  restriction 
that  the  "  laws,  constitutions  and  punishments  "  must  con- 
form to  the  laws  of  England,  ''  so  far  as  the  nature  and  con- 
stitution of  the  place  will  admit."  Under  this  carte  blanche 
the  assembly  proceeded  to  institute  a  representative  govern- 
ment consistent  with  the  democratic  precedents  furnished 

*  Staples,  Annals  of  Providence^  62. 
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by  the  towns.  The  general  officers,  a  president,  four 
assistants,  a  general  recorder,  and  a  treasurer  were  to  be 
chosen  annually  at  a  "  General  Court  of  Election."  All 
freemen  were  made  electors.  Such  as  could  not  attend 
should  send  their  votes  sealed  to  the  assembly.  Each  town 
should  present  two  candidates  for  assistant,  and  the  one 
from  each  town  having  the  highest  number  of  votes  was  to 
be  declared  elected. 

In  the  method  prescribed  for  enacting  laws  both  the 
popular  initiative  and  the  referendum  were  introduced. 
Any  town  might  in  town  meeting  propose  a  law,  which  must 
then  be  sent  to  the  other  towns  for  consideration.  Next  it 
was  considered  by  a  "  General  Court  '*  of  six  members  from 
each  town.  If  a  majority  concurred,  it  was  to  stand  until 
the  next  "  General  Assembly  of  all  the  People  "  for  con- 
firmation. The  general  court  might  propose  measures 
which  must  be  confirmed  by  the  towns  and  by  the  assembly. 
Judicial  power  was  vested  in  a  "General  Court  of  Trials" 
to  be  held  twice  annually,  by  the  president  and  assistants. 
Town  aflfairs  were  to  be  administered  by  six  men  called  the 
"Town  Council."  Seldom  has  there  been  seen  a  more  per- 
fect embodiment  of  the  principle  which  the  founders  had  in 
mind  when  they  declared  their  government  to  be  "  Demo- 
cratical."  * 

But  as  is  usually  true  in  states  in  which  the  idea  of  popu- 
lar government  finds  full  development,  internal  dissensions 
were  continually  threatening  the  existence  of  the  state  itself. 
The  submission  of  certain  of  the  men  of  Pawtuxet  to  Massa- 
chusetts led  to  constant  complications  at  Providence.  At 
Rhode  Island,  Coddington  and  Nicholas  Easton  were  at  the 
head  of  two  bitterly  opposing  parties.  In  September,  1648, 
Coddingrton  presented  to  the  United  Colonies  a  request  that 
the  people  of  Rhode  Island  might  be  received  into  alliance, 

^  Rhode  Island  Colonial  Records,  i,  156. 
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offensive  and  defensive,  with  them.*  This  petition,  which 
was  presented  without  the  knowledge  of  Providence,  and 
against  the  wishes  of  a  large  party  on  Rhode  Island,  had  it 
been  successful,  would  have  worked  the  destruction  of  the 
colony.  Absorption  would  inevitably  have  followed  alli- 
ance. Fortunately  for  the  future  of  the  Rhode  Island 
colony,  the  petition  was  rejected  by  the  commissioners.* 

In  August,  1651,  Coddington  returned  from  a  visit  to 
England,  bringing  a  commission  creating  him  governor  for 
life  of  Rhode  Island  and  Conanicut.'  The  whole  colony  was 
thrown  into  consternation.  Plymouth  was  advised  to  assert 
her  claim  to  Providence  and  Warwick.  These  two  towns, 
however,  thanks  to  their  self-governing  instincts,  held  fast  to 
the  colonial  organization,  and  together  with  the  anti-Cod- 
dington  faction  in  Rhode  Island,  sent  Roger  Williams  and 
John  Clarke  to  England  to  secure  a  revocation  of  Codding- 
ton's  commission.*  In  October,  1652,  the  desired  revoca- 
tion was  issued  from  the  office  of  the  Secretary  of  State.* 

Development  in  material  prosperity  and  in  population,  as 
well  as  experience  in  the  past,  gave  rise  to  thoughts  of  a 
more  elaborate  frame  of  government.  The  restoration  of 
Charles  II,  moreover,  made  it  necessary  that  the  frame  of 
government  should  have  royal  confirmation.  The  recep- 
tion, in  1663,  of  a  royal  charter,  placed  the  colony  on  a 
more  secure  foundation.  The  new  government  was  organ- 
ized on  a  plan  only  so  much  less  democratic  than  before  as 
the  growth  of  the  colony  demanded.     Power  was  given  to 

*  Hazard,  SleUe  Papers^  ii,  99;  Acts  of  the  Commissioners  of  the  United  Coi^ 
nies,  i,  1 10. 

*  Acts  of  the  Commissioners  of  the  United  Colonies,  i,  1 10. 
'  Rhode  Island  HistoriccU  Society* s  Collections,  iv,  99. 

^  A'arragansett  Club  Publications,  vii,  212,  228;  I  Afcusachusetts  Historical  So- 
ciety s  Collections,  vii,  292;  Hazard,  State  Papers,  \\,  198;  ^cVns,  Hist,  ef  the 
Baptists,  \,  269. 

*  Narragansett  Club  PubliecUions,  vi,  236. 
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elect  officials  and  to  make  laws,  with  the  restriction  that  the 
laws  "be  not  contrary  and  repugnant  unto,  but  as  near  as 
may  be,  agreeable  to  the  laws  of  this  our  realm  of  England* 
considering  the  nature  and  constitution  of  the  place  and 
people  there."  The  **  general  officers,"  consisting  of  a  gov- 
ernor, deputy- governor,  and  ten  assistants,  together  with  a 
secretary  and  treasurer,  were  to  be  chosen  annually  "by 
such  greater  part  of  the  freemen  as  are  there  assembled." 
It  was  the  duty  of  the  governor  to  call  general  assemblies, 
fill  vacancies  and  see  that  the  laws  were  executed.  All  gen- 
eral officers  were  liable  to  impeachment. 

The  legislative  power  was  vested  in  a  "  General  Assem- 
bly," to  consist  of  the  governor,  deputy-governor,  assistants, 
and  deputies  elected  semi-annually  by  the  towns.  The 
assembly  was  empowered  to  fix  the  times  and  places  of  its 
meetings,  admit  persons  as  freemen  of  the  colony,  create 
offices  and  appoint  officers  of  administration,  make  laws, 
establish  courts,  regulate  the  time  and  manner  of  holding 
elections,  define  the  qualifications  of  electors,  define  the 
boundaries  of  towns,  prescribe  punishments,  and  grant 
pardons. 

By  act  of  May,  1666,  judicial  powers  were  vested  in  a 
general  court  of  trials,  to  consist  of  the  governor,  deputy- 
governor  and  assistants.*  This  court  was  to  sit  twice  a  year 
to  hear  and  to  determine  all  causes.  At  the  reorganization  of 
the  courts  in  1729,  this  "Superior  Court  of  Judicature, 
Court  of  Assize,  and  General  Gaol  Delivery "  was  given 
appellate  powers  only.* 

The  most  remarkable  feature  of  this  charter  is  the  pre- 
ponderant influence  given  to  the  general  assembly.  It  was 
the  real  source  of  all  power.  Not  only  did  it  exercise  the 
usual  legislative  powers,  but  it  assumed  the  functions  of  the 
executive  in   the   appointment  of  all   officers  not  directly 

'  Acts  and  Laws  of  Rhode  Island^  1 719,  15.  ^Jbid,,  1730,  190. 
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elected  by  the  people,  and  held  the  sole  pardoning  power. 
The  assembly  was  in  turn  kept  strictly  in  subordination  to 
the  popular  will  by  frequent  elections.  To  the  governor 
:remained  only  a  few  ministerial  powers.  He  was  not  a 
ibranch  of  the  legislature,  but  simply  a  member.  No  veto 
tvas  given  him.  When,  in  1731,  the  question  was  raised  in 
connection  with  paper  money  legislation,  the  crown  officers 
decided  that  the  charter  conferred  on  the  governor  no 
power  of  veto.* 

It  was  quite  in  harmony  with  the  ideas  of  the  times  that 
the  supreme  judiciary  should  consist  of  the  chief  executive 
officers.  But  in  Rhode  Island  they  were  made  so  by  the 
legislature,  not  by  the  charter.  Both  the  manner  of  their 
appointment  and  the  tenure  of  their  office  made  them 
closely  responsible  to  the  representatives  of  the  people. 
On  the  transfer  of  appellate  jurisdiction  to  a  chief  judge  and 
lour  associates,  these  officers  were  chosen  annually  by  the 
legislature.  From  the  close  association  of  these  depart- 
ments was  to  evolve  an  assumption  of  authority  by  the 
assembly  which  was  to  endure  longer  than  the  charter 
Itself. 

When  Roger  Williams  attempted  to  settle  at  Seekonk  he 
-was  informed  by  Plymouth  that,  though  he  was  then  tres- 
passing on  the  jurisdiction  of  that  colony,  if  he  would  but 
remove  across  the  river  he  would  be  upon  free  land.  This 
advice  having  been  followed,  he  supposed  that  no  one  but 
the  king  claimed  jurisdiction  over  his  lands  at  Moshassuck. 
.<Ioddingon*s  company,  learning  that  Sowams,  where  they 
iirst  proposed  to  settle,  was  in  the  domain  of  Plymouth, 
selected  the  island  of  Aquidneck,  which  was  then  acknowl- 
edged to  be  beyond  the  boundaries  of  that  colony.  Only 
seven  ye^s  Jater,  however,  a  magistrate  was  sent  to  Rhode 

'  Rhode  Island  Colonial  Records^  !▼,  458-461. 
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Island  to  forbid  the  existing  government  to  exercise  author- 
ity there.' 

The  sojourns  of  Gorton  at  Providence  and  Pawtuxet  were 
short  and  stormy.  The  conduct  of  this  man,  who  was  **  be- 
witching and  bemaddening  poor  Providence/' '  led  four  of 
the  inhabitants  of  Pawtuxet  to  place  themselves  under  thie 
jurisdiction  of  Massachusetts,  there  to  remain  until  1658. 
This  action  was  followed  by  a  formal  announcement  by 
Massachusetts  of  her  protectorate  over  the  men  of  Pawtuxet, 
and  a  general  denial  by  Gorton  of  that  colony's  assumption.* 
The  protectorate  of  Massachusetts  was  based  on  a  theory 
that,  whenever  any  person  submitted  to  her  jurisdiction,  her 
authority  at  once  extended  over  the  lands  of  that  person, 
though  they  lay  outside  her  chartered  limits.  Gorton  soort 
removed  to  Shawomet,  where  his  party  purchased  a  tract 
from  Miantinomi,  chief  sachem  of  the  Narragansetts. 

The  dissatisfaction  of  Pomham,  a  subordinate  chieftain 
who  held  Shawomet  and  who  denied  the  sale  to  Gorton,  led 
to  his  submission  of  himself  and  his  lands  to  Massachusetts, 
That  colony  at  once  took  up  the  cause  of  Pomham  against 
Gorton.  A  long  controversy  ensued.  Shawomet  was  in- 
vaded and  Gorton  and  his  followers  were  taken  as  captives 
to  Boston,  where  after  imprisonment  they  were  banished 
and  forbidden  to  return  on  pain  of  death.*  On  his  return  to 
Shawomet,  Gorton  was  chosen  to  carry  to  England  the  sub- 
mission of  the  Narragansetts  to  the  king,  and  at  the  same 
time  to  prosecute  the  case  against  Massachusetts.'  In  the 
meantime   the   general  court  of  that   colony   granted   ten 

*  Wintbrop,  Hist,  of  yew  EftgUmd^  ii,  270. 

^  Narragansett  Club  Publications,  vi,  141. 

■Force,  Tracts,  iv,  19. 

^  Rkodc  Island  Historical  Society's  Collections,  ii,  255;  Hazard,  Stale  Papers f 

^  Rhode  Island  Colonial  Records,  i,  134. 
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thousand  acres  of  the  Shawomet  lands  to  settlers,  but  the 
claims  now  put  forth  by  Plymouth  to  the  same  territory 
prevented  a  settlement/  The  result  of  Gorton's  mission 
was  an  order  from  the  Commissioners  of  Plantations  restor- 
ing to  the  Shawomet  settlers  their  lands,  and  forbidding 
Massachusetts  to  assume  authority  over  them.'  Already 
Williams  had  returned  with  the  patent  of  1643,  and  the  in- 
terests of  all  the  towns  were  soon  to  be  blended  in  a  com- 
mon cause. 

On  August  twenty-seventh,  Massachusetts  announced  that 
she  had  received  a  patent,  under  date  of  December  tenth, 
1643,  granting  to  her  all  of  Rhode  Island  west  of  Narragan- 
sett  Bay,  especially  mentioning  the  Narragansett  Country.* 
The  origin  of  this  document  is  obscure,  and  by  the  friends 
of  Rhode  Island  has  been  declared  to  be  a  forgery.  That 
Massachusetts  was  not  certain  of  its  legality  is  indicated  by 
the  fact  that  it  was  not  produced  until  it  appeared  probable 
that  the  Rhode  Island  settlements  were  about  to  organize 
under  their  patent.  Moreover,  had  the  claim  rested  on  a 
firm  basis,  a  colony  with  the  instincts  of  Massachusetts 
would  have  spared  no  effort  to  enforce  it. 

Thus  it  appears  that,  before  any  authorized  government 
was  instituted  in  the  colony,  its  whole  territory  had  been 
claimed  by  one  or  both  of  its  eastern  neighbors.  Against 
these  claims  the  towns  struggled  singly  until  1647. 

The  claims  of  Connecticut  and  Massachusetts  to  the  Pe- 
quod  country  were  adjusted  in  1658,  by  fixing  the  Mystic 
River  as  the  boundary  between  the  two  colonies,  completely 

^Massachusetts  Colonial  Records,  ii,  128;  i  Massachusetts  Hist.  Soc,  CoUec- 
HoHS,  i,  276. 

*  Rhode  Island  Colonial  Records,  i,  367;  Rhode  Island  Hist.  Soc,  CoUections,  hr, 
195;  Winthrop,  Hist,  of  New  England,  ii,  282. 

■  Massachusetts  Colonial  Records,  iii,  49. 
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ignoring  Rhode  Island.^  In  this  tract,  lands  were  granted  to 
settlers  as  early  as  1649.  These  were  held  by  Rhode  Island 
to  be  within  her  territory.  In  violation  of  Rhode  Island  law 
Humphrey  Atherton  and  others,  not  citizens  of  the  colony, 
bought  large  tracts  at  Quidnesett  and  Namcook  in  the 
Narragansett  country.*  This  purchase,  which  depended  for 
its  validity  on  the  Narragansett  Patent,  led  to  a  remonstrance 
and  preparations  to  contest  the  case  before  Parliament.  On 
account  of  the  injuries  inflicted  on  the  Mohegans,  the  United 
Colonies  condemned  the  Narragansetts  to  pay  a  fine.  Their 
lands  were  pledged  as  security  for  payment.  This  mortgage 
having  been  assumed  by  Atherton,  the  lands  were  forfeited 
to  him  in  default  of  payment.  The  occupation  of  the  same 
territory  under  the  Pettiquamscut  purchase  by  Rhode  Island 
authority  led  to  conflicts  in  that  region.  Certain  persons 
from  Newport  about  the  same  time  began  a  settlement  at 
Pawcatuck,  and  soon  came  in  conflict  with  Massachusetts 
authority  established  there. 

The  granting  of  the  charters  of  Rhode  Island  and  Con- 
necticut gave  a  new  aspect  to  the  whole  question.  Under 
the  terms  of  their  charter,  which  granted  to  them  the  terri- 
tory on  the  western  side  of  Narragansett  Bay,  Connecticut 
assumed  jurisdiction  over  the  whole  territory.  The  Rhode 
Island  charter,  granted  soon  after,  fixed  the  western  bound- 
ary at  the  Pawcatuck  River,  with  the  express  provision  that 
nothing  in  the  Connecticut  charter  should  be  construed  to 
conflict  with  this  later  one.  The  results  of  arbitration  be- 
tween the  colonial  agents  embodied  in  the  Rhode  Island 
charter  were  repudiated  by  Connecticut,  paving  the  way  to 
a  boundary  dispute  of  two  centuries  in  length. 

Connecticut  at  once  proceeded  to  extend  her  government 
over  the  Narragansett  Country  and  was  vigorously  opposed 

'^  Acts  ofthi  Ccmmissiofurs  of  the  United  Colonies^  %  209. 
'  3  Mass,  Hist,  Soe,  Collections,  if  213. 


Digitized  by  VjOOQIC 


24  RHODE  ISLAND  AND  THE  UNION  [142 

by  Rhode  Island.  In  March,  1665,  the  royal  commission 
headed  by  Col.  Richard  Nicolls,  appointed  to  subjugate  the 
Dutch  settlements,  and  to  settle  all  questions  of  appeal,  jur- 
isdiction, and  boundary,  after  hearing  the  representations 
of  the  colonies  interested,  erected  the  Narragansett  Country 
into  a  province  called  **  King's  Province,"  over  which  the 
governor  and  assistants  of  Rhode  Island  were  made  magis- 
trates. This  gave  that  colony  for  the  time  being  jurisdiction 
over  the  disputed  territory.'  In  October,  1664,'  and  again 
in  1670,'  conferences  were  held  on  the  subject  between  rep- 
resentatives of  the  two  colonies,  but  without  result.  In  the 
meantime,  there  was  a  continual  struggle  by  Rhode  Island 
to  maintain  her  authority  against  the  incursions  of  Connecti- 
cut. Violence  was  repeatedly  resorted  to  on  both  sides. 
Such  was  the  condition  of  aflfairs  until  King  Philip's  War 
engaged  the  attention  of  both  parties. 

At  the  close  of  the  war  the  members  of  the  Atherton 
Company  who  continued  to  incline  to  the  side  of  Connecti- 
cut, opened  the  whole  question  again.  A  second  royal  com- 
mission, in  its  report  of  October,  1683,  rejected  the  claim  of 
Rhode  Island,  and  recommended  that  the  question  be  de- 
cided by  the  home  government  in  favor  of  Connecticut.* 
Since  the  Privy  Council  took  no  action  on  the  report,  the 
work  of  the  commission  was  of  no  eflfect.  In  1699,  at  the 
command  of  Lord  Bellomont,  the  dispute  was  submitted  to 
the  authorities  in  England,  with  recommendations  from 
Bellomont  highly  adverse  to  Rhode  Island.  Nothing  came 
of  this  attempt  at  settlement  During  the  whole  period 
hostilities  were  carried  on  upon  the  disputed  territory. 
Officers  on  both  sides  were  arrested  in  the  performance  of 
their  duties.  Taxes  laid  by  each  side  were  resisted  by  the 
other. 

^  Rhode  Island  Colonial  Records,  ii,  93. 

'  Ibid.,  ii,  50.  '  Ihid.,  ii,  306.  ^IHd,,  iii,  14a 


Digitized  by  VjOOQIC 


143]  "^^^  COLONY  OF  RHODE  ISLAND  25 

Becoming  fearful  that  the  reference  of  the  dispute  to  Eng- 
land might  result  in  the  loss  of  both  charters,  commissioners 
were  appointed  by  both  sides,  in  1702,  to  settle  the  ques- 
tion.* Their  conference  resulted  in  the  concession  by  Con- 
necticut of  all  that  was  claimed  by  Rhode  Island,  fixing  the 
boundary  substantially  as  later  conferences  have  confirmed 
it.'  But  though  her  commsssioners  had  reached  an  agree- 
ment, Connecticut  delayed  the  execution  of  the  agreement 
until  a  movement  was  made  to  lay  it  before  the  king.  The 
case  was  laid  before  the  Board  of  Trade  in  February,  1723, 
and  in  February,  1727,  the  final  decree  came  from  the  king.' 

The  eastern  boundary,  though  never  the  subject  of  such 
fierce  contention  as  that  on  the  west,  was  destined  to  wait 
even  longer  for  settlement.  It  has  already  been  noted  that 
Plymouth,  which  at  first  made  no  claim  to  the  islands  in 
Narragansett  Bay,  in  1644  laid  claim  to  Aquidneck.  In 
1645  *  magistrate  of  Plymouth  laid  claim  to  Shawomet.  In 
May,  1659,  the  assembly  appointed  commissioners  to  de- 
termine the  eastern  boundary,  but  without  result.*  By  the 
charter  of  1663  the  eastern  limit  of  the  colony  was  fixed  at 
three  miles  east  of  Narragansett  Bay.  An  attempt  to  fix 
this  line  failed  owing  to  the  refusal  of  Plymouth  to  participate. 
In  spite  of  the  charter,  in  1682,  Plymouth  laid  claim  to  Hog 
Island,  and  in  1684,  extended  the  claim  to  the  island  of 
Aquidneck,*  The  royal  commission  of  1664  gave  Plymouth 
jurisdiction  to  the  bay,  pending  the  decision  of  the  king. 
By  the  Massachusetts  charter  of  1691,  Plymouth  was  an- 
nexed to  that  colony,  and  the  eastern  boundary  became  the 
concern  of  Massachusetts.  In  1734  Rhode  Island  in  a  peti- 
tion to  the  king  asserted  her  right  to  the  eastern  shore  of 

^Arnold,  Hist,  of  Rhode  Island^  ii,  10. 
^  Rhode  Island  Colonial  Records^  iii,  474. 
•  Ihid,^  iv,  370.  *  Ibid^  i,  409. 

•Arnold,  Hist,  of  Rhode  Island^  i,  477. 
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the  bay.  The  case  having  gone  through  the  regular  process 
of  investigation,  an  Order  in  Council  in  November,  1738,  de- 
creed that  the  commissioners  should  determine  the  line. 
The  commission  sat  on  April  7,  1741,*  and  decided  in  favor 
of  Rhode  Island,  giving  to  her  five  towns  on  the  eastern 
border.  On  appeal  from  both  parties,  the  decision  was  con- 
firmed by  the  king  in  council,  in  May,  1746.' 

The  same  commission  fixed  the  line  on  the  north  east, 
which  was  more  closely  connected  with  the  northern  boun- 
dary question.  This  latter  was  opened  by  the  town  of 
Mendon  when  it  was  feared  that  under  the  original  deed  of 
Providence,  Rhode  Island  might  claim  a  part  of  that  town. 
Ineffectual  measures  were  taken  to  settle  this  question  in 
1705  and  1706.'  About  this  time  an  armed  force  from 
Mendon  entered  Rhode  Island  and  carried  oflf  several  prison- 
ers to  Boston.  Such  acts  of  violence  led  to  further  attempts 
at  settlement,  but  it  was  not  until  1 746  that  this  was  decided 
by  an  Order  in  Council.* 

These  boundary  disputes  of  Rhode  Island,  though  seem- 
ingly petty  and  barren  of  interest,  were  a  most  potent  factor 
in  shaping  the  character  of  her  people. 

Were  each  state  called  upon  to  indicate  its  particular  con- 
tribution to  the  institutions  of  America,  Rhode  Island  would 
point  unhesitatingly  to  the  principle  of  liberty  of  con- 
science. Though  the  honor  of  the  first  enunciation  of  this 
principle  is  disputed  by  Maryland,  Rhode  Island  has  suc- 
cessfully maintained  her  position.  Roger  Williams  found 
that  in  Massachusetts  religious  liberty  was  no  more  a  fact 
than  it  was  in  England.  The  first  charge  made  against  him 
before  the  general   court  was   that   he  held   the   doctrine 

*  Rhode  Island  Colonial  Records^  iv,  586-7. 
'  Arnold,  HisU  of  Rhode  Island^  ii,  134. 

^  Rhode  Island  Colonial  Records,  iii,  528. 

*  Arnold,  Hist,  of  Rhode  Island,  ii,  134. 
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"  that  the  magistrates  ought  not  to  punish  the  breach  of  the 
first  table  otherwise  than  in  such  cases  as  did  disturb  the 
civil  peace." '  The  settlement  at  Providence  was  an  em- 
bodiment of  Williams'  idea.  In  the  first  written  compact 
remaining,  that  signed  by  the  second  comers,  the  agreement 
was  to  be  governed  by  the  majority  **  only  in  civil  things.*' ' 
In  the  form  of  government  which  succeeded  the  more  prim- 
itive original  organization  in  1640,  it  was  resolved  "  as  for- 
merly hath  been  the  liberties  of  the  town,  so  still  to  hold 
forth  liberty  of  conscience."'  At  Rhode  Island,  the  same 
"  General  Court  of  Election "  which  declared  the  govern- 
ment to  be  a  democracy,  also  declared  that  "  none  be  ac- 
counted a  delinquent  for  doctrine:  provided  it  be  not 
directly  repugnant  to  the  government  or  laws  established."  * 
Under  the  patent  of  1644,  which  was  silent  on  the  subject 
of  religion,  the  declaration  of  religious  liberty  went  hand  in 
hand  with  that  of  political  freedom.'  When  in  the  absence 
of  laws  on  the  subject,  complaints  of  Sabbath  breaking  were 
brought  in,  the  assembly  refused  to  make  any  law  on  the 
subject*  An  opportunity  for  putting  into  practice  the  prin- 
ciples so  persistently  maintained  was  offered  on  the  arrival 
in  Rhode  Island  of  certain  Quakers,  fleeing  from  persecution 
in  Massachusetts.  In  reply  to  a  letter  from  Massachusetts 
urging  the  banishment  of  the  Quakers,  Rhode  Island  said 
that  no  law  existed  in  the  colony  under  which  persons  could 
be  molested  in  matters  of  religion.  Though  the  extrava- 
gant acts  of  the  Quakers  were  obnoxious  to  the  people  of 
the  colony,  yet  they  resolved  to  adhere  to  their  fundamental 
principle,  so   long   as   it   did   not  jeopardize   civil   order.' 

» Winthrop,  Hisi.  of  New  England,  i,  193. 
^  Rhode  Island  Colonial  Records,  i,  14. 
« Ibid,  i,  28.  *  Ibid,  i,  1 13. 

*  Ibid,  i,  1 56.  •  Ibid,,  i,  279. 

^  Rhode  Island  Colonial  Records,  i,  376. 
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When,  as  on  this  occasion,  the  maintenance  of  soul  liberty- 
seemed  to  threaten  the  structure  of  civil  society,  the  colony 
had  for  its  guidance  that  letter  of  Williams  to  the  town  of 
Providence  in  which  the  state  is  likened  to  a  ship  which 
puts  to  sea  bearing  men  of  different  faiths.  He  declared 
that,  while  these  men  might  not  be  compelled  to  attend  the 
ship's  prayers  or  be  restrained  from  oflfering  their  own,  yet 
the  commander  must  have  authority,  not  only  over  the 
direction  of  the  voyage,  but  over  peace  and  justice  among 
those  on  board.  In  such  a  case  it  could  not  be  maintained 
that  there  should  be  no  commander  because  all  were  not  of 
the  same  faith. ' 

With  this  principle  well  established,  the  agent  at  the  royal 
court  was  able  to  procure  in  the  patent  of  1663  a  provision, 
"  that  no  person  within  the  said  colony,  at  any  time  here- 
after, shall  be  anywise  molested,  punished,  disquieted,  or 
called  in  question,  for  any  difference  in  opinion  in  matters  of 
religion,  and  do  not  actually  disturb  the  civil  peace  of  our 
said  colony."'  The  marked  contrast  between  this  provision 
and  the  rights  not  only  of  the  other  colonies,  but  of  English- 
men at  home,  makes  this  grant  a  notable  one  in  the  history 
of  English  imperial  government. 

The  course  of  legislation  during  the  first  half  of  the 
eighteenth  century  indicates  that  the  principle  in  question 
was  held  no  less  sacred  in  that  day  than  it  had  been  by  the 
founders  of  the  colony.  Nothing  was  more  in  opposition  to 
this  idea  than  that  any  one  sect  should  be  favored  above 
another.  To  guard  against  such  a  contingency,  the  assem- 
bly, in  1 716,  in  an  "Act  for  Perpetuating  the  Liberty  of 
Conscience  "  granted  by  the  charter,  and  for  preventing  any 
church  "  from  endeavoring  for  preeminence  or  superiority  of 
one  over  the  other,  by  making  use  of  the  civil  power  for  the 

^  Narragamett  Club  PubUcaHom^  vi,  278. 
«  Charter  of  Rhode  Island, 


Digitized  by  VjOOQIC 


147]  ^^^  COLONY  Of  RHODE  ISLAND  29 

enforcing  of  a  maintenance  for  their  respective  ministers," 
passed  an  act  providing  that  whatever  salaries  any  congre- 
gation might  see  fit  to  provide  for  their  ministers,  should 
"  be  raised  by  a  free  contribution,  and  no  other  way."* 

The  continued  presence  of  the  Quakers  had  made  itself 
felt  at  different  times  in  the  political  as  well  as  in  the  reli- 
gious life  of  the  people,  particularly  at  the  time  of  King 
Philip's  War.  The  militia  laws  consequent  on  the  partici- 
pation by  the  colony  in  the  wars  against  Spain  and  France, 
imposed  upon  the  people  of  that  persuasion  duties  incom- 
patible with  their  belief.  To  relieve  them,  an  act  was  passed 
in  June,  1730,  "for  the  relief  of  tender  consciences,  and  to 
prevent  their  being  burdened  with  military  duties."*  The 
preamble  of  the  act  relates  that,  by  the  operation  of  the 
existing  militia  laws,  certain  persons  "  have  suffered  great 
damages,  and  excessive  charges  have  accrued  to  them  by 
having  their  goods  distrained  and  publicly  sold,  contrary  to 
that  freedom  and  liberty  of  conscience  by  the  charter 
granted  to  all  persons  of  a  peaceable  and  quiet  behavior." 
Hence  it  was  therein  enacted  "  that  no  constraint  shall  be 
laid  upon  the  conscience  of  any  person  whatsoever,  by  force 
of  any  act  or  law  for  the  keeping  up  or  regulating  the 
militia  within  this  colony,  nor  shall  any  person  be  compelled 
to  bear  arms,  or  learn  or  exercise  himself  in  the  art  of  war, 
whose  principles  are,  that  the  same  is  inconsistent  with  the 
.doctrine  of  the  gospel."  Six  years  later  this  law  was  re- 
pealed.' 

Again,  in  an  act  **  for  more  effectually  putting  the  colony 
hito  a  proper  posture  for  defense,"  on  the  occasion  of  the 
outbreak  of  the  war  with  Spain  in  1740,  it  was  provided  that, 

*  Rhode  Island  Colonial  Records^  iv,  206;  Acts  and  Laws  of  Rhode  Island^ 
1 719,  So. 

»  Acts  and  Laws  of  Rhode  Island^  Supplement  to  Digest  ofi^jo,  pt.  i,  217. 
•TJn^ptii,  277. 
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in  case  of  an  alarm,  persons  taking  an  oath  that  they  could 
not  conscientiously  bear  arms,  might  be  excused.  Such 
persons  were,  however,  held  liable  to  do  service  as  aids, 
scouts  and  watches.*  Again,  in  the  year  1744,  a  law  was 
passed  for  the  relief  of  Quakers,  similar  in  its  provisions  to 
that  of  1730.' 

But  while  the  colony  was  thus  reiterating  the  principle  of 
religious  freedom,  there  appeared  upon  the  statute  books  a 
law  totally  inconsistent  with  her  professions.  The  digest  of 
laws  printed  in  1716  contains  among  those  passed  at  the 
first  session  of  the  general  assembly  after  the  reception  of 
the  charter,  an  act  that  "  all  men  professing  Christianity^  and 
of  competent  estates,  and  of  civil  conversation,  who  acknowl- 
edge and  are  obedient  to  the  civil  magistrates,  though  of 
different  judgments  in  religious  affairs,  Roman  Catholics  only 
excepted,  shall  be  admitted  freemen,  and  shall  have  liberty  to 
choose  and  be  chosen  officers  in  the  colony,  both  military 
and  civil."' 

Investigation  has  proven  that  the  expressions  "  professing 
Christianity,"  and  "  Roman  Catholics  only  excepted,"  do 
not  appear  in  the  original  act  of  1663-4,  nor  does  it  in  the 
manuscript  digest  of  1705.  From  this  and  other  evidence 
it  appears  that  these  provisions  never  received  legislative 
sanction  until  they  were  unintentionally  accepted  by  a  gen- 
eral act  confirming  the  digest  of  1730.  Not  a  single  instance 
appears  of  the  provisions  having  been  enforced.  From  this 
it  must  be  concluded  that,  though  on  the  statute  book  until 
1783,  in  spirit  this  restriction  never  existed.* 

The  colony's  favorable  situation  for  trade  by  sea  was 
appreciated  by  the  first  settlers.     Commercial  relations  were 

^  Acts  and  Laws  of  Rhode  Island,  1745,  234. 

*  Ibid,,  293.  '  Ibid,,  1 719,  3. 

*  Acts  and  Laws  of  Rhode  Island,  1719,  Introduction,  14;  Rhode  Island  Efis^ 
torical  Tracts,  ser.  2,  i.    The  act  reappears  in  the  digests  of  1730  and  1767. 
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maintained  during  the  seventeenth  century,  both  with  the 
Dutch  and  with  some  of  the  Engh'sh  colonies.  Commerce 
did  not  rise  to  importance,  however,  until  about  the  be- 
ginning of  the  next  century,  nor  were  vessels  owned  in  the 
colony  to  any  extent  before  that  time.  A  report  to  the 
Board  of  Trade  in  1680  shows  that  the  entire  shipping  of  the 
colony  then  consisted  of  a  few  sloops.*  There  were  no  mer- 
chants worthy  of  the  name,  and  the  small  trade  which  ex- 
isted consisted  of  exports  of  horses  and  provisions.  The 
awakening  of  the  spirit  of  commerce  throughout  the  British 
dominions  became  perceptible  at  the  dawn  of  the  eighteenth 
century.  During  the  years  preceding  1708,  the  shipping  of 
the  colony  increased  from  four  or  five  vessels  to  twenty- 
seven,  most  of  which  hailed  from  Newport."*  This  increase 
was  ascribed  both  to  the  growing  taste  for  the  sea  among 
young  men,  and  to  the  superior  speed  of  the  Rhode  Island 
vessels,  which  enabled  them  more  easily  to  escape  their 
enemies.  Shipbuilding  became  an  important  industry  after 
the  revolution  of  1688.  Down  to  the  year  1708  eighty-four 
vessels  were  built  in  the  colony.  The  English  trade  at  that 
time  consisted  of  imports  to  the  value  of  ;^2000  annually, 
through  the  port  of  Boston.  Direct  trade  was  carried  on 
with  the  other  colonies,  the  West  Indies,  Madeira,  and 
Surinam.  To  the  tropical  countries  were  exported  lumber 
and  farm  and  dairy  products,  in  return  for  sugar,  molasses, 
and  dyestuffs.  English  goods  were  frequently  obtained 
through  this  channel.  With  specie,  molasses,  and  sugar 
brought  from  the  south,  and  with  rum  distilled  in  the 
colony,  the  Rhode  Island  trader  carried  on  a  thriving  busi- 
ness with  the  other  colonies,  bringing  back  their  products 
for  exportation.  By  the  year  1731  direct  trade  was  estab- 
lished with  England,  Holland,  and  the  Mediterranean.*     The 

'  Arnold,  Hist,  of  Rhode  Island^  i,  448.    *  Rhode  Island  Colonial  Records,  iv,  57. 
*  Arnold,  Hisl,  of  Rhode  Island,  ii,  106. 
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profits  of  the  carrying  trade  had  by  the  year  1740  swelled 
the  fleet  trading  to  Europe,  Africa,  and  the  West  Indies  to 
one  hundred  and  twenty  sail.*  Dye  woods  were  now  car- 
ried from  the  West  Indies  by  the  Rhode  Island  traders  to 
England,  where  they  were  exchanged  for  English  goods 
intended  for  colonial  use.  Some  vessels  had  found  a  source 
of  profit  in  the  slave  trade  between  Africa  and  the  West 
Indies.  As  the  years  passed  commerce  grew  apace.  Dur- 
ing the  year  1763,  one  hundred  and  eighty-two  vessels 
cleared  from  Newport  for  foreign  voyages,  while  three  hun- 
dred and  fifty-two  sailed  in  the  coastwise  trade.  These, 
together  with  the  fisheries,  gave  employment  to  two  thou- 
sand men. 

As  the  colony  grew,  Newport  was  no  longer  the  sole  seat 
of  trade.  From  the  year  1730  onward  Providence  claimed 
an  increasing  share  of  commerce.  To  such  an  extent  did 
the  shipping  of  that  port  increase,  that  between  1756  and 
1764  the  number  of  vessels  belonging  there  which  were  lost, 
amounted  to  sixty-five.  The  town  itself  was  building  up. 
In  1751,  a  cargo  of  lumber  sent  to  London  direct  was  ex- 
changed for  dry  goods  which  supplied  three  new  stores  in 
town.  Intercourse  with  the  country  towns  demanded  better 
highways.  Heretofore  the  post  road  from  Pawtucket  to 
Westerly  was  the  only  exception  to  the  general  neglect  to 
which  the  highways  were  condemned.  In  1734  a  road  to 
Plainfield  was  provided.*  The  next  year  provision  was  made 
for  bridges  in  Scituate.'  From  that  time  on,  there  frequently 
appear  appropriations  for  highway  purposes  in  various  parts 
of  the  colony. 

It  was  near  the  close  of  the  seventeenth  century  that  the 
colonial  manufactures  became  of  sufficient  importance  to 
rouse  the  opposition  of  the  manufacturers  in  the  mother 

*  Rhode  Island  Cohnial  Records,  v,  8. 

•  Ibid,,  ir,  492.  ■  ^id^  iv,  5 1 2. 
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country.  The  laws  of  1699,  1732,  and  1750,  in  restraint  of 
colonial  manufactures,  sought  to  crush  the  manufacture  of 
woollens,  hats  and  iron,  as  well  as  to  place  heavy  restrictions 
on  apprenticeship  in  those  industries.  In  spite  of  oppres- 
sive legislation,  various  industries  grew  up  in  Rhode  Island. 
Iron-works  were  established  with  marked  success  at  Poto- 
womut.  The  fisheries  and  the  foreign  trade  led  to  extensive 
manufactures  at  Newport.  At  one  time  there  were  no  less 
than  seventeen  factories  for  the  manufacture  of  sperm  oil 
and  candles.  Five  rope  walks  were  in  operation.  Three 
sugar  refineries  handled  the  imports  of  that  article  from  the 
West  Indies,  while  twenty-two  distilleries  contributed  rum  to 
the  return  cargoes.' 

The  part  taken  by  the  colonies  in  the  wars  between  Eng- 
land and  France  between  1690  and  1763,  imposed  upon  them 
a  heavy  debt.  In  their  efforts  to  relieve  themselves  of  this 
burden,  recourse  was  had  in  many  colonies  to  emissions  of 
paper  money.  Massachusetts  led  the  way  in  1690,  followed 
in  1709  by  New  York  and  New  Jersey.  Rhode  Island  fol- 
lowed in  1 7 10,  Pennsylvania  in  1723,  and  Virginia  in  1755. 
During  the  years  17 10  and  171 1,  Rhode  Island  issued 
;f  13300.'  This  was  followed  in  the  year  1715  by  the  issue 
of  a  bank  of  ;^4000  in  paper.'  The  banks  differed  from  the 
other  issues  of  paper  in  that  they  were  for  larger  amounts 
and  were  loaned  to  the  people  for  a  term  of  years  on  landed 
security.  The  ordinary  issues  were  for  small  amounts  and 
were  issued  to  meet  the  immediate  demands  on  the  treasury. 
A  second  bank  in  1721*  was  followed  by  a  third  in  1728.* 
One  emission  created  the  demand  for  the  next.     Thinking 

'  Arnold,  Hist,  of  Rhode  Island^  ii,  300. 

"^  Rhode  Island  Colonial  Records^  iv,  93,  102,  106,  123,  128;  Acts  and  Laws  of 
Rhode  Island^  1 719,  60-63. 
•  Acts  and  Laws  of  Rhode  Island^  1 7 1 9,  75-79.        *  Ibid,^  1 730,  115. 
^Ihid^  1730,  152. 
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men  saw  only  disaster  as  the  inevitable  result  of  adherence 
to  this  course,  but  their  efforts  to  stem  the  torrent  were  of 
no  avail.  The  issue  of  ;^6oooo  in  1731/  and  the  defeat  of 
the  sound  money  party  were  followed  by  other  banks  in 
I733>*  1738,'  1740/  1743-4,*  and  17SO/  The  total  face 
value  of  the  nine  banks  issued  prior  to  1760  was  ;^46s,ooo, 
though  it  must  be  remembered  that  some  was  issued  when 
paper  was  much  depreciated,  and  that  many  of  the  bilk 
never  circulated  at  their  face  value.  Throughout  the  period 
from  1 7 10  to  1760,  bills  were  frequently  emitted  for  the  im- 
mediate use  of  the  treasury.  A  report  made  in  1749  gives 
the  amount  of  bills  issued  for  that  purpose  at  ;£^3I2,3CX^,  of 
which  there  remained  in  circulation  ;^I3S.335.' 

The  occasion  for  the  issue  of  paper  was  first  of  all  the 
expense  of  the  French  wars,  both  in  contributing  to  the  fit- 
ting out  of  expeditions,  and  in  putting  the  colony  in  a  state 
of  defense.  To  this  was  added  the  plea  that  there  was  an 
insufficient  medium  of  exchange  to  meet  the  demands  of 
trade,  wherefore  commerce  was  decaying  and  the  farmers 
were  discouraged.  Among  the  reasons  assigned  for  the 
issue  of  the  bank  of  1731  was  a  desire  to  promote  hemp 
raising,  and  the  whale  and  cod  fisheries,  by  a  bounty.  The 
bank  of  1733  had  for  its  object  the  building  of  a  pier  at 
Block  Island. 

As  the  earlier  banks  became  payable  great  difficulty  was 
experienced  in  making  collections.  The  relief  of  debtors 
then  became  an  avowed  object  of  the  paper  issues.  But  in 
spite  of  this,  collections  were  made  with  the  utmost  diffi- 
culty.    In    1 741,   in   Providence   alone,  five   hundred   and 

'  Acts  and  Laws  of  Rhode  Island^  Supplement  to  Digest  of  1730 ^  pt  i,  231. 
'  Jbid^  Supplement  to  Digest  of  1730^  pt.  ii,  252.  '  Ihid..,  1744-45,  21 1. 

*/^t^.,  i744-45»  229.        ^IHd,,  1744-45*  271. 
^ Rhode  Island  Colonial  Records^  v,  318. 
'^  Rhode  Island  Historical  TractSt  viii,  191. 
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thirty-nine  suits  of  this  nature  were  in  progress.  During 
the  following  year  one  thousand  and  forty  more  were  upon 
the  docket  in  the  same  county.* 

The  depreciation  of  the  paper  was  uninterrupted,  and  be- 
came very  great.  The  seventh  bank,  that  of  1740,  was  in 
"  new  tenor  "  bills,  one  of  which  was  to  equal  four  of  the 
old  bills.  Matters  grew  steadily  worse  until  the  issues 
ceased.  In  1763  an  act  was  passed  declaring  that  hence- 
forth gold  and  silver  coin  only  should  be  lawful  money.* 
The  value  of  the  Spanish  dollar  was  fixed  at  six  shillings 
sterling.  By  that  year  the  earlier  bills  had  depreciated  so 
that  one  Spanish  dollar  equaled  seven  pounds  in  papen 
In  1764  the  issue  of  1750  was  rated  at  five  for  two  of  specie.* 

The  blame  for  the  depreciation  was  laid  at  the  doors  of 
the  importers  of  English  goods,  who,  the  balance  of  trade 
being  against  the  colony,  were  buying  up  gold  and  silver  to 
remit  to  England.*  But  the  history  of  paper  money  in 
Rhode  Island  does  not  differ  greatly  from  that  in  the  other 
colonies.  Depreciation  and  disorganization  of  business  fol- 
lowed again  and  again.  It  would  seem  that  not  only  to 
those  who  perceived  the  true  causes,  but  to  those  who 
simply  saw  the  disastrous  effect,  the  warning  would  have 
been  sufficient  to  deter  the  people  from  ever  again  having 
recourse  to  this  financial  expedient. 

The  organization  of  more  elaborate  government  under  the 
charter  of  1663  was  followed  by  the  consciousness  cf  colo- 
nial unity.  The  advance  of  settlements  into  new  country 
contributed  to  the  same  end.  This  growth  of  a  political 
sense  caused  the  squabbles  which  were  continually  arising 
in    the  various  towns  to  seem  comparatively  unimportant 

*  Rhode  Island  Historical  Tracts,  viii,  56. 
"^Acts  and  Laws  of  Rhode  Island,  1767,  165. 

*  Rhode  Island  Historical  Tracts,  viii,  208. 
*/W^.,viii,  161,  188. 


Digitized  by  VjOOQIC 


36  RHODE  ISLAND  AND  THE  UNION  [154 

Even  the  fiercest  of  these,  the  Harris  land  dispute,  which 
caged  in  Providence  for  many  years  and  reached  its  height 
in  1677-9,  rose  scarcely  to  the  dignity  of  a  colonial  question. 

In  colonial  politics  there  were  for  many  years  circum- 
stances which  prevented  marked  party  divisions.  The  dan- 
^rs  of  Indian  war,  the  frequent  interference  of  royal 
commissioners  and  governors  in  colonial  affairs,  and  the 
perpetual  warfare  waged  with  Massachusetts  and  Connecti- 
cut checked  internal  dissension.  But  as  these  dangers  were 
removed,  the  natural  tendency  to  party  division  often 
asserted  itself. 

In  the  seventeenth  century,  as  might  be  expected  in  a 
community  devoted  almost  exclusively  to  agriculture,  dis- 
putes arose,  usually  in  regard  to  land.  But  with  the  devel- 
opment of  commerce  the  situation  was  changed  and  a  new 
element  was  brought  into  the  field.  Interests  were  then  no 
longer  identical  for  the  colony  as  a  whole.  Economic 
conditions  then  decreed  that  what  was  for  the  interest  of  the 
rising  trade  was  often  detrimental  to  agriculture.  On  this 
foundation  the  building  of  parties  was  simple.  No  sooner 
did  a  debtor  class  arise  in  consequence  of  the  second  inter- 
colonial war,  than  there  appeared  an  element  of  discontent 
arrayed  against  conservative  business  interests.  In  Rhode 
Island  this  condition  of  things  began  to  assert  itself  in  the 
,first  quarter  of  the  eighteenth  century. 

The  efforts  of  the  colony  to  aid  the  expeditions  against 
:the  enemies  of  Great  Britain  led,  as  we  have  seen,  to  the  issue 
of  paper.  The  cause  of  paper  at  once  commended  itself  to 
.all  discontented  elements,  and  by  the  year  1731  they  were  in 
a  majority  in  the  general  assembly.  In  that  year  a  bill  for 
the  issue  of  a  bank  of  ;^40,ooo  passed  that  body.  The  de- 
preciation of  the  former  issues  and  the  consequent  disorgan- 
ization of  business  arrayed  a  strong  party  of  the  more  sub- 
stantial interests  of  the  colony  against  the  policy.     After  the 
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bill  passed  the  assembly  the  governor  attempted  to  veto  it. 
The  assembly  denied  the  power  of  the  governor  to  veto  a 
bill,  and  were  supported  in  their  position  by  the  law  officers 
of  the  crown. '  The  sound  money  party  was  at  the  next 
election  completely  defeated. 

The  rise  of  commerce  tended  to  concentrate  power  at  two 
centers,  Newport  and  Providence.  Newport  had  been  both 
the  capital  and  the  metropolis  of  the  colony.  There  cen- 
tered the  social,  political,  and  commercial  life.  There  as- 
sembled annually  the  "  General  Court  of  Election,"  which  it 
was  the  privilege  of  all  the  freemen  to  attend.  There,  until 
1747,  were  held  the  terms  of  the  superior  court.  After 
1732,  the  governor  was  always  chosen  from  one  of  the  lead- 
ing families  of  the  town  or  from  the  family  of  Greene  of  War- 
wick, which  was  closely  connected  with  Newport  by  busi- 
ness and  social  ties. 

Naturally  the  culture  of  the  colony  was  to  an  extent  cen- 
tered at  the  capital.  Among  the  intellectual  lights  of  the 
town  were  numbered  the  two  divines,  Honeyman,  and  Mc- 
Sparran.  The  brief  sojourn  of  Bishop  Berkeley  at  Newport 
left  its  impress  on  the  intellectual  growth  of  the  town.  The 
names  of  Smibert  and  Gilbert  Stuart  are  inseparably  con- 
nected with  the  Newport  of  that  time.  The  Wanton,  Mal- 
bone.  Redwood,  and  Whipple  families  were  powers  in  the 
commercial  world.  Their  ships  were  found  in  the  ports  of 
Europe  and  the  West  Indies,  and  on  the  coasts  of  Africa. 
Among  the  first  families  of  the  jilace  were  also  to  be  found 
the  names  of  Brenton,  Bull,  Coddington,  Vernon,  and  Brin- 
ley. 

Providence  had  begun  to  develop  early  in  the  century. 
An  increasing  commerce  came  to  her  wharves.  A  genera- 
tion whose  chief  interests  lay  in  that  town  were  building  up 
an  extensive  trade.     Its  position  on  the  mainland  at  the 

^  Rhode  Island  Colonial  Records,  iv,  456-61. 
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head  of  Narragansett  Bay  gave  it  great  advantages  which 
were  augmented  by  the  improvement  of  means  of  communi- 
cation by  land.     The  marked  growth  of  the  town  dates  from 
1730.     About  that  time  the  town  street  was  built  up,  new 
stores  were  opened,  and  the  tonnage  of  the  port  largely  in- 
creased.    Among  the  families  contributing  most  largely  to 
this  upbuilding,  none  was  more  prominent  than  the  Browns. 
As  the  place  grew  in   importance,   her   development  was 
watched  by  Newport  with  a  jealous  eye.     It  was  perceived 
that  Providence  would   soon  demand    political  recognition 
commensurate  with   its  budding  commercial  strength,  but 
the   old    metropolis   would   not   yield    without  a  struggle. 
Gradually  Providence  drew  to  herself  the  northern  towns  of 
the  colony  which  were  naturally  tributary  to  her,  and  placed 
herself  in  open  opposition  to  the  dominant  power  of  New- 
port.    The  latter  found  its  strongest  support  in  Newport  and 
Kings  counties  and  in  a  faction  led  by  the  Greenes  of  Po- 
towomut.     The  election  of  Stephen  Hopkins  of  Providence 
as  governor  in   1755  was  the  first  political  victory  of  the 
northern  party.     Again,  in   1756,  Hopkins  was  victorious. 
During  his  second  term  certain  of  his  acts  gave  color  to  the 
charge  that  he  had  overridden  an  act  of  the  general  assem- 
bly,* that  he  had  appointed  to  responsible  positions  incom- 
petent members  of  his  own  family,  that  he  had  received  un- 
warranted  compensation  for  public  services,  and   that  the 
disposition  of  certain  goods  confiscated  by  the   state  had 
been  made  to  the  financial  advantage  of  the  governor.' 

The  leadership  of  the  Newport  party  had  fallen  upon 
Samuel  Ward,  who  came  into  the  assembly  in  1756  as  a 
deputy  from  Westerly.  The  son  of  Richard  Ward,  a  mer- 
chant of  Newport,  who  was  governor  in  1 741-3,  he  was 
fitted  by  birth  and  training  to  assume  the  leadership  of    his 

*  Rhode  Island  Colonial  Records^  v,  445. 
'Gammell,  Life  of  Samuel  Ward,  260. 
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section  of  the  state.  His  marriage  into  a  prominent  family 
of  Block  Island  and  his  subsequent  removal  to  Westerly 
tended  to  attach  more  firmly  to  his  cause  those  portions  of 
the  state.  Under  his  leadership  the  forces  united  against 
Hopkins  and  restored  to  the  governorship  William  Greene 
of  Warwick.  A  pamphlet  by  Hopkins,  in  which  he  charged 
the  assembly  with  obstructing  his  administration,  was  met 
by  a  vindication  by  Ward.  Smarting  under  defeat  and  the 
charges  made  by  his  opponents,  Hopkins  instituted  a  suit 
against  Ward  for  libel.  To  remove  the  trial  from  the  influ- 
ences of  party  strife  the  case  was  taken  to  the  courts  of 
Worcester  county,  Massachusetts.*  Here  it  lingered,  to  em- 
bitter political  relations  in  Rhode  Island,  until  1760,  when 
judgment  was  rendered  for  the  defendant  by  default. 
Governor  Greene  having  died  before  the  expiration  of  his 
term  of  office,  Hopkins  was  chosen  by  the  assembly  to 
complete  the  term.  At  the  next  annual  election  he  was  re- 
elected over  Ward,  who  now  became  the  opposing  candidate. 
The  line  of  cleavage  had  shifted  from  the  horizontal  to  the 
vertical.  Losing  its  nature  as  a  war  between  classes,  the 
strife  became  sectional,  and  the  contest  assumed  all  the 
vindictiveness  of  a  personal  rivalry.  For  ten  years  these 
two  men  continued  to  be  the  contestants  at  each  annual 
election.  Only  thrice,  in  1762,  1765,  and  1766,  was  the 
Ward  party  able  to  overcome  the  increasing  influence  of 
Hopkins. 

The  pitch  to  which  the  passions  of  the  two  parties  had 
been  aroused  became  subversive  of  order  and  prosperity. 
As  early  as  1762  a  proposal  for  a  compromise  was  made  by 
Ward,  but  was  rejected  by  his  opponent.'  In  February, 
1764,  the  two  chieftains  simultaneously  made  proposals  for 
reconciliation.     Those  of  Ward  were  addressed  to  the  gen- 

^  Rhode  Island  Colonial  Records,  vii,  68. 
•  Gammell,  Life  of  Samuel  fVard,  263. 
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eral  assembly,  proposing  that  both  the  contestants  retire; 
that  the  governor  be  chosen  from  Newport,  and  the  deputy- 
governor  from  Providence,  and  that  the  upper  house  be 
equally  divided  between  the  two  parties.  Hopkins  in  turn 
proposed  that  Ward  accept  the  deputy- governorship,  which 
had  been  made  vacant  by  death.  But  the  presence  of 
growing  anarchy  could  not  overcome  the  lust  for  power,  and 
so  the  fight  went  on. 

Again,  in  the  campaign  of  1767,  efforts  were  put  forth  to 
secure  a  compromsie.  The  deputy-governor  and  nine  as- 
sistants, friends  of  Ward,  proposed  that  they  nominate  a 
governor  and  that  the  Hopkins  party  name  the  deputy- gov- 
ernor and  half  of  the  assistants/  To  this  proposition  Hop- 
kins, who  was  now  out  of  office,  agreed,  provided  that  Ward 
would  retire  from  the  field.  This  concession  was  refused  and 
both  parties  stripped  for  the  fight.  The  overtures  of  the  Hop- 
kins party  being  scorned  they  took  an  aggressive  attitude,  and 
at  the  annual  election  won  by  a  larger  majority  than  ever  be- 
fore. Governor  Hopkins  could  afford  to  be  magnanimous. 
The  Ward  party  was  crushed  by  defeat.  In  the  following 
October,  Hopkins  proposed  a  compromise.  He  suggested 
that  Ward  choose  a  governor  from  the  Hopkins  party,  that 
Hopkins  choose  a  deputy  governor  from  the  Ward  party,  and 
that  the  assistants  be  chosen  alternately  in  like  manner. 
The  result  of  this  effort  was  the  choice  of  Josias  Lyndon  of 
Newport  as  governor,  and  Nicholas  Cooke  as  deputy  gov- 
ernor.* Thus  closed  perhaps  the  bitterest  political  struggle 
in  the  history  of  the  colony  and  state.  The  way  had  been 
prepared  so  that,  long  after  the  principals  in  this  affair  had 
been  removed  by  death,  new  conditions  might  revive  the 
spirit  of  this  old  struggle  to  embitter  a  new  conflict  between 
the  forces  of  order  and  of  anarchy. 

^  Rkcdi  Island  Cohnial  Records^  ▼!,  551. 
>/W<i,vi,55o. 
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In  this  earlier  period  of  the  colony's  history  one  glimpse 
is  afforded  us  of  its  attitude  toward  colonial  union.  Here 
too  we  see  Stephen  Hopkins,  the  leader  of  the  colony  in  the 
coming  contest  with  the  British  ministry,  before  his  excur- 
sions along  the  by-ways  of  partisan  politics.  The  prospect 
of  further  hostilities  with  France,  as  well  as  indications  that 
the  Six  Nations  were  falling  away  from  their  allegiance, 
made  desirable  some  union  between  the  colonies.  Exhorta- 
tations  to  the  colonies  to  maintain  friendly  correspondence 
with  each  other,  and  to  be  prepared  to  aid  in  repelling  at- 
tacks on  any  one  of  their  number,  were  followed  by  directions 
to  appoint  commissioners  to  attend  a  "general  interview" 
between  the  various  governments  at  Albany.^  Following 
their  appointment  as  delegates  by  the  assembly,  commis- 
sions were  issued  to  Stephen  Hopkins  and  Martin  Howard, 
empowering  them  to  take  such  measures  as  would  be  most 
effectual  in  maintaining  a  permanent  friendship  with  the  Six 
Nations,  to  inquire  into  what  forts  were  building  on  the  fron- 
tier, and  by  whom,  to  announce  the  readiness  of  Rhode 
Island  to  do  her  part  toward  the  protection  of  the  Indians 
against  their  enemies,  and  "  in  general,  as  far  as  the  abilities 
of  this  government  will  permit.,  to  act  in  conjunction  with  the 
said  commissioners  in  everything  necessary  for  the  good  of 
his  majesty's  subjects  in  those  parts."*  This  did  not  con- 
template a  delegation  of  power  to  any  central  organ  of  gov- 
ernment outside  the  colony. 

Under  date  of  August  twentieth,  the  commissioners  pre- 
sented a  report  containing  a  statement  of  the  condition  of 
the  colonies  in  relation  to  the  Indians  and  the  French,  and 
the  plan  of  union  agreed  upon  by  the  convention.  The  plan 
was  held  for  further  consideration.'  Before  it  came  up  the 
Ward-Hopkins  fight  had  begun,  distorting  facts  by  charge 

'  Jihodt  Island  Colonial  Records^  ▼,  397 ;  New  York  Colonial  Documents^  ▼!,  802. 
^ Rhode  Island  Historical  Tracts,  iz,  4.  '  Ibid.,  iz,  4. 
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and  refutation.  Hopkins,  attacked  by  his  opponents,  issued 
his  "  True  Representation  "  as  a  political  tract  in  his  own 
defense/  This  was  met  by  **  Philolethes "  in  "A  Short 
Reply."  *  In  December  of  the  same  year  news  came  from 
the  colony's  agent  in  England  that  action  was  likely  to  be 
soon  taken  on  the  Albany  plan  of  union.  This  was  unno- 
ticed until  the  following  March,  when  "Philolethes"  avers 
that  the  governor  and  upper  house  sent  to  the  lower  house 
a  resolve  that  on  examination  they  find  the  plan  "  to  be  a 
scheme  which,  if  carried  into  execution,  will  virtually  de- 
prive this  government  at  least  of  some  of  its  most  valuable 
privileges,  if  not  effectually  overturn  and  destroy  our  present 
happy  constitution."  *  Whether  or  not  this  be  true,  the 
assembly  instructed  the  agent  to  be  on  the  watch  for  any- 
thing respecting  the  Albany  plan  which  might  "  have  a 
tendency  to  infringe  on  our  charter  privileges,"  that  he  use 
his  utmost  endeavors  to  get  it  put  off  until  such  a  time  as 
the  government  is  furnished  with  a  copy  and  has  an  oppor- 
tunity of  making  answer.*  The  attitude  taken  toward  the 
plan  on  both  sides  of  the  Atlantic  relieved  the  colony  from 
any  further  consideration  of  the  matter.  On  its  revival  in 
March,  1755,  this  question  became  the  shuttlecock  of 
politicians  in  the  great  contest  just  commencing.  It  is 
evident  that  in  the  heat  of  strife  the  facts  were  exaggerated, 
but  it  is  equally  certain  that  there  was  a  strong  sentiment 
against  yielding  control  over  the  colony  to  any  central 
colonial  government. 

Rhode  Island's  history  as  a  colony  thus  reveals  certain 
distinguishing  characteristics,  the  product  of  conditions  both 
external  and  internal.  The  very  cause  of  its  being,  religious 
oppression,  and  the  advanced  views  of  Williams,  decreed 

^  Rhode  Island  Historical  Tracts^  ix,  4. 

•  IHd.,  ix,  59.  •  Ibid,^  ix,  61. 

*  Rhode  Island  Colonial  Records^  y,  424. 
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that  here  should  be  perfect  liberty  of  conscience.  That 
succeeding  generations  appreciated  the  value  of  the  prin- 
ciple, defending  it  against  all  attack,  the  records  of  later 
years  attest. 

In  territory  the  colony  was  not  rich.  But  that  which  it 
possessed  became  more  highly  prized  with  each  struggle  for 
its  possession.  Both  the  religious  and  territorial  contro- 
versies developed  a  dislike  and  distrust  of  the  surrounding 
colonies,  which  the  adjustment  of  the  troubles  could  not 
allay.  The  sense  of  isolation  from  the  other  colonies  seemed 
to  reflect  itself  in  the  people,  and  to  develop  the  spirit  of  local 
independence  to  a  high  degree.  The  religious  persuasions  of 
the  people,  numbering  among  them  so  many  shades  of  belief, 
tended  toward  individualism.  There  was  little  of  that  drawing 
together  into  towns  centering  about  a  church  organization, 
elsewhere  noticeable  in  New  England.  The  people,  on  the 
contrary,  lived  apart,  and  little  of  public  spirit  was  to  be 
seen. 

From  the  earliest  settlement  the  government  of  the  colony 
was  in  fact,  as  well  as  in  theory,  democratic.  In  the  earlier 
years  this  did  not  present  a  strong  contrast  to  the  conditions 
existing  in  the  other  colonies,  but  on  the  conversion  of 
many  of  the  colonies  into  royal  provinces  the  difference  be- 
came more  marked.  Connecticut  alone  could  then  approach 
her  in  political  freedom.  Not  only  were  these  two  colonies 
the  envy  of  their  neighbors,  but  it  was  only  by  the  interven- 
tion of  fortuitous  circumstances  that  they  were  permitted  by 
the  home  government  to  retain  their  charters  of  freedom. 
Sensible  of  the  dangers  through  which  they  were  passing, 
they  were  led  the  more  to  prize  this  boon  of  free  govern- 
ment, and  look  askance  at  any  movement  to  unite  their 
fortunes  with  those  of  larger  communities  which  were  less 
free.  Those  financial  experiments  and  disasters  accompany- 
ing the  economic  development  of  the  colony  caused  political 
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lines  to  be  drawn  first  between  classes,  and  later  between 
sections  and  men.  Religious  liberty,  local  independence^ 
democracy,  and  individualism,  these  are  the  characteristics 
of  her  development.  With  such  a  history  Rhode  Island 
approached  the  Revolution. 
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CHAPTER  II 

A  PERIOD   OF  HARMONY 

Almost  before  the  bells  ceased  ringing  in  celebration  of 
the  fall  of  Quebec,  there  came  across  the  Atlantic  rumors  that 
England  was  to  tighten  the  reins  of  her  control  over  the  col- 
onies. The  mercantile  interests  of  England  had  for  more  than 
a  century  been  laying  restrictions  on  the  foreign  commerce  of 
the  colonies,  and  the  year  1699  marked  the  first  of  a  series 
of  repressive  measures  designed  to  throttle  American  manu- 
factures. But  in  spite  of  all  this  the  colonies  throve  and 
grew  rich,  until  England  determined  that  the  time  had  ar- 
rived to  draw  a  direct  revenue  from  America. 

Lord  Grenville,  on  March  9,  1764,  took  the  first  step  in 
this  direction  by  announcing  the  intention  of  the  govern- 
ment to  lay  a  stamp  duty  in  America.  The  arrival  of  this 
news  in  the  colonies  found  them  already  aroused  to  a  sense 
of  their  former  injuries,  through  the  work  of  Otis  and 
the  other  fathers  of  liberty.  In  Rhode  Island  their  efforts 
had  been  seconded  by  Stephen  Hopkins  in  the  Providence 
Gazette^  which  was  to  be  the  organ  of  Americanism  in  that 
colony.  The  writings  of  Hopkins,  particularly  the  "  Essay 
upon  Trade  in  the  Northern  Colonies,"  *  prepared  the  way  for 
Rhode  Island's  remonstrance  to  the  "  Lords  of  Trade,"  the 
first  official  remonstrance  from  America.'  The  essay  entitled 
•'The  Rights  of  the  Colonies  Examined,"  which  was  prepared 
by  order  of  the  general  assembly,  exerted  an  influence  be- 

'^  Prcmdence  Gazette^  Jan.  14  and  21,  1764. 
•  Rhode  Island  Colonial  Records^  vi,  378. 
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yond  the  colony  where  it  was  written.  When  the  call  came 
from  Massachusetts  for  joint  action  on  the  proposed  Stamp 
Act,  Rhode  Island  appointed  a  committee  to  join  with  those 
of  the  other  colonies  in  such  measures  as  should  seem  ad- 
visable to  secure  the  repeal  of  the  Sugar  and  the  Molasses 
Acts,  and  prevent  the  passage  of  the  proposed  Stamp  Act.' 
News  of  the  passage  of  the  Stamp  Act  reaching  America 
in  April,  1765,'  first  gained  attention  from  the  legislature  of 
Virginia  in  a  set  of  resolutions  declaring  the  rights  of  the 
people.  This  was  followed  by  a  circular  letter  from  Massa- 
chusetts calling  for  a  meeting  of  committees  from  all  the 
colonial  assemblies  to  meet  at  New  York  on  the  first  Tues- 
day in  October.  The  town  of  Providence,  in  compliance 
with  this,  adopted  on  August  thirteenth  a  set  of  resolutions 
embodying  those  proposed  by  Henry  in  Virginia,  and  recom- 
mended the  appointment  of  delegates  to  the  proposed  meet- 
ing.'* The  assembly  acted  promptly  in  appointing  delegates, 
who,  while  the  sincerest  loyalty  and  affection  for  his  majesty 
were  expressed,  were  directed  to  unite  with  the  commission- 
ers from  the  other  colonies  in  drawing  up  an  address,  and  in 
all  measures  for  presenting  the  same.*  The  agent  in  Lon- 
don was,  at  the  same  time,  directed  to  support  all  "neces- 
sary measures  in  procuring  relief  in  these  important  affairs." 
The  results  of  the  congress  were  reported  to  the  assembly 
of  Rhode  Island  at  its  October  session.*  The  sentiments  of 
the  colony  at  this  time  may  perhaps  best  be  shown  in  the 
language  of  Governor  Ward,  the  only  one  of  the  colonial 

^  Rhode  Island  Colonial  Records^  vi,  404. 
*  Providence  Gauttey  Apr.  6,  1765. 

^Providence  Town  Meeting  Records^  ▼,  122-3;  Providence  Gaxette,  Ang.  24, 
1765. 
^Acls  and  Resolves  of  the  General  Assembly  (MS,),  176^  j,  Sept.  1 1,  1765. 
*/W^.,  Sept.  II,  1765. 
^  Rhode  Island  Colonial  Records,  ▼!,  465-71. 
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governors  who  refused  to  take  the  oath  to  support  the  Stamp 
Act.  In  a  letter  to  the  agent  in  London,  he  said:  "You 
will  consider,  sir,  that  our  all  is  at  stake.  ...  If  the  late 
regulations  are  continued  and  enforced  we  shall  be  entirely 
undone.  .  .  .  We  unanimously  esteem  our  relation  to  our 
mother  country  as  our  greatest  happiness,  and  are  ever 
ready,  and  at  the  hazard  of  our  lives  and  fortunes  to  do 
everything  in  our  power  for  her  interest,  and  all  we  desire  in 
return  is  the  quiet  enjoyment  of  the  common  rights  and 
privileges  as  Englishmen,  which  we  imagine  we  have  a  nat- 
ural and  just  right  to."*  The  remonstrances  of  the  colonies 
were  rewarded  by  the  repeal  of  the  Stamp  Act. 

The  distinction  made  in  the  colonies  between  direct  taxes 
and  commercial  imposts  pointed  the  way  for  a  revenue  act, 
passed  in  June,  1767,  imposing  a  duty  on  glass,  paper, 
paints,  and  tea,  establishing  revenue  boards  in  America,  and 
proposing  to  make  use  of  writs  of  assistance.  The  purpose 
of  the  act  was  to  raise  a  revenue  to  pay  the  salaries  of  the 
civil  officers,  and  thereby  make  them  independent  of  the 
people.  Roused  by  this  assault  on  the  established  order  of 
things,  Boston  led  the  way  in  a  vote  to  forbear  to  use  or  to  im- 
port the  listed  articles,  and  appointed  a  committee  to  secure 
subscribers  to  a  non-importation  agreement  and  to  communi- 
cate with  the  other  towns  and  colonies. 

Providence  was  not  slow  in  following  the  lead  of  Boston. 
At  a  town  meeting  held  November  twenty-fifth,  to  consider 
measures  for  promoting  industry,  economy,  and  manufac- 
tures, a  strong  sentiment  in  favor  of  non-importation  pre- 
vailed.' A  committee,  appointed  at  this  time  reported  in 
December  an  agreement  for  non-importation,  and  a  recom- 
mendation for  the  encouragement  of  the  flax  and  wool  indus- 
tries.    To  secure  the  general  enforcement  of  the  agreement 

'  Rhode  Island  Colonial  Records^  ▼!,  474. 
^Providence  Gateiie,  Nov.  28,  1767. 
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it  was  voted  to  discountenance  in  every  lawful  manner  all 
who  should  not  enter  the  agreement.*  Newport,  on  Decem- 
ber fourth,  voted  unanimously  for  non-importation,  and 
discouraged  the  use  of  certain  imported  goods.*  This  spirit 
was  not  long  in  permeating  the  colony.  The  subscription 
lists  swelled  in  numbers,  the  wearing  of  homespun  was 
adopted  by  all  classes,  and  spinning  became  popular  at 
social  gatherings.' 

The  Massachusetts  assembly,  in  February,  1 768,  voted  to 
transmit  to  the  other  colonies  a  letter  giving  its  sentiments 
on  the  question  of  the  hour  and  asking  for  an  exchange  of 
views  on  matters  of  mutual  interest.*  Though  not  comply- 
ing until  several  months  later,  the  Rhode  Island  assembly 
at  its  next  session  referred  the  circular  to  a  committee  who 
were  also  instructed  to  draw  up  an  address  to  the  king  and 
to  the  secretary  of  state.*  A  report  was  made  on  Septem- 
ber sixteenth  containing  an  address  to  the  king  which  de- 
clared the  revenue  act  to  be  an  infringement  on  the  rights  of 
the  colonists  under  the  British  constitution.* 

With  the  whole  force  of  parliamentary  resentment  turned 
against  Boston,  Virginia  came  bravely  to  the  front.  The 
legislature  of  that  colony,  in  informal  assembly,  drew  up  a 
non-importation  agreement,  together  with  a  circular  letter  to 
the  other  colonies  and  a  set  of  resolutions  upon  the  rights 
of  the  people.  The  action  of  Virginia  was  laid  before  the 
Rhode  Island  assembly  at  its  June  session  1769,^  and  in 
October  the  Virginia  resolutions  were  in  substance  adopted. 

*  Providence  GauUe^  Dec.  5,  1767. 
^Ibid,^  Dec.  12,  1767. 

^  Ibid.^  Dec.  12  and  19,  1767. 

*^  Boston  GazetU,  Mar.  14,  1768. 

^Acts  and  Resohes  of  the  General  Assembly  (^MS,),  1766^,  Mar.  2,  1768. 

*  RAode  Island  Colonial  Records^  vi,  559. 

'^Acts  and  Resolves  0/ the  General  Assembly  {MS,),  /766-^,  June  13, 1769. 
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A  committee  was  ordered  to  report  an  address  to  the  king 
to  the  next  session.  * 

The  colonists  found  it  much  easier  to  pass  resolutions  of 
non-importation  than  to  maintain  them  when  adopted.  A 
tendency  to  break  the  agreement  was  noticeable  all  along 
the  line.  The  early  action  of  Providence  on  the  subject  had 
not  met  with  entire  success.  Infringements  led  to  a  call  for 
the  Sons  of  Liberty  to  meet  at  the  dedication  of  a  liberty 
tree  in  that  town  on  July  twenty-fifth,  1769,  to  agree  on 
effectual  measures  to  secure  non-importation.*  The  effect 
was  not  satisfactory.  Violations  became  so  numerous  that 
merchants  in  New  York  ceased  to  have  any  dealings  with 
those  of  Rhode  Island.'  Providence,  suffering  from  the 
conduct  of  those  merchants  whose  avarice  exceeded  their 
patriotism,  again  adopted  a  non-importation  agreement.*  It 
being  learned  soon  after  that  a  cargo  of  the  tabooed  goods 
was  daily  expected  by  certain  merchants,  a  town  meeting 
was  hurriedly  called  and  the  offending  merchants  were 
obliged  to  surrender  the  goods  in  question,  to  be  held  in 
bond  until  the  revenue  acts  should  be  repealed.*  Boston 
and  New  York  having  decided  to  extend  the  period  of  non- 
importation until  the  revenue  act  should  be  repealed, 
Providence  emulated  the  example  of  those  towns,  and 
several  merchants  expecting  consignments  of  the  prohibited 
goods  were  compelled  on  their  arrival  to  transfer  them  to 
the  custody  of  a  town  committee.'  Owing  to  this  energetic 
action  the  feeling  against  Rhode  Island  subsided. 

Rumors  of  the  repeal  of  the  revenue  act  furnished  a  pre- 

^  Acts  and  Resohes  of  the  General  Assembly  {MS,),  1766-g,  June  13, 1769,  Oct 
28,  1768. 
'  Staples,  Annals  0/ Providence,  223. 
*  Boston  Gautte,  Oct  9,  1769. 

^Providence  Gautte,  Oct  I4«  1769.  ^ Ibid.,  Oct  21,  1769. 

'Stai^et,  Annals  of  Providence,  223. 
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text  of  which  the  loyalists  of  Newport  were  quick  to  make 
the  most,  and  the  agreement  was  quickly  set  aside/  In 
Providence  a  meeting  of  merchants  had  repealed  the  agfree- 
ment  except  in  respect  to  tea,  but  another  meeting  declaring 
this  too  precipitate,  voted  to  continue  the  old  arrangement 
It  was  further  resolved  that,  should  any  bring  into  the  town 
any  prohibited  goods,  his  name  should  be  published  in  the 
newspapers.  To  set  the  position  of  Providence  aright  before 
the  world,  the  proceedings  of  this  meeting  were  widely  pub- 
lished.* 

Newport  displayed  a  less  patriotic  spirit  by  freely  break- 
ing the  agreement,  regardless  of  the  censure  of  Providence. 
Soon  it  was  evidenced  that  Providence  was  still  in  bad 
repute  in  some  quarters.  A  spirited  protest  was  entered 
against  her  by  the  town  of  Windham,  Connecticut;  Philadel- 
phia refused  to  trade  with  a  Providence  vessel,  and  in  New 
York  prohibited  goods  brought  from  Rhode  Island  were 
seized.'  These  circumstances  led  to  another  declaration 
from  Providence  that  they  had  adhered  strictly  to  non- 
importation, and  that  the  wholesale  discriminations  made 
against  the  town  by  the  southern  and  western  colonies  were 
unjust.*  The  statement  was  accepted  by  Boston  and  trade 
resumed.* 

With  the  continuance  of  the  policy  of  taxation,  committees 
of  correspondence  were  appointed  in  many  towns  in  Massa- 
chusetts. The  appointment  of  the  Gaspee  Commission  was 
the  more  definite  act  needed  to  incite  the  other  colonies  to 
action.  This  commission  was  created  by  royal  instructions 
at  the  close  of  1773  to  investigate  the  burning  of  the  Gas- 

*  Frcvidence  Cautie,  May  26, 1770. 

'  Providence  Town  Meeting  Records^  v,  165;  Providence  GoMeite,  June  2,  1770. 
^Providence  GauUe^  June  30  and  July  7,  1770. 

*  Staples,  Annals  of  Providence,  zii, 
^Providence  CaneUe,  Sept.  15,  1770. 
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pee.     Its  object  was  to  discover  the  offenders  and  turn  them 
over  to  Admiral  Montague  to  be  taken  to  England  for  trial*' 
on  chaise  of  high  treason.     The  military  force  of  General* 
Gage  was  placed  at  the  disposal  of  the  commission.     These 
preparations   kindled    the   smouldering    flame.      The   civil ^ 
authorities  refused  to  give  their  assistance  in  any  way.     The' 
chief  justice  declared   that  he  would  give  no  order  for  an-' 
arrest  on  the  application  of  the  commission,  nor  would  he- 
allow  his  officers  to  do  so.*     It  speaks  well  for  the  fidelity  of? 
the  colony  that  the  royal  commission,  sitting  in  the  midst  of 
a  community  where  the  offenders  were  generally  known, 
was  unable  to  apprehend  a  single  one  of  the  participants. 
While  the  Gaspee  affair  was  under  discussion,  Virginia  re- 
solved to  appoint  a  committee  of  correspondence  and  to 
invite  the  other  colonies  to  do  likewise.     In  response  the 
Providence   Gazette  said,  "Embrace  this  plan  of  union  as 
your  life.    It  will  work  out  your  political  salvation."'    Forth- 
with the  assembly  appointed  a  standing  committee  of  cor- 
respondence.'    When   the   matter   came   before   the   other 
colonies,  the  action  of  Virginia  and  Rhode  Island  lay  side  by 
side.     The  failure  of  the  Gaspee  Commission  put  an  end  to* 
royal  instructions,  but  not  until  they  had  served  to  accustonr 
the  colonies  to  common  thought  and  action  through  com- 
mittees of  correspondence. 

In  the  Spring  of  1773,  it  was  learned  that  an  attempt 
would  be  made  to  force  taxed  tea  upon  the  colonies.  Though^ 
intense  excitement  was  created,  no  official  utterance  ap- 
peared from  the  Rhode  Island  assembly.  Several  of  the* 
towns  took  action,  notably  Providence  and  Newport,  de- 
claring it  to  be  the  duty  of  all  to  oppose  the  tea  tax/    The 

1  Bancroft,  ffisi.  of  the  United  SiaUs,  iii,  434. 
'  Prcvidetue  Ca%etU^  Mty  22,  1 773. 
*  Rhode  Island  Colonial  Records^  yii,  227. 
*yW</.,  272;  Frovidence  Gautte^  Jan.  22,  1773. 
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town  of  Bristol,  in  its  resolves,  went  even  further,  saying  that 
the  charter  having  been  broken,  the  people  "  may  in  time 
be  provoked  to  renounce  their  allegiance  and  assert  an  in- 
dependency." ^  *  By  these  resolves  no  practical  result  was 
produced  beyond  adding  a  link  to  the  chain  of  sympathy 
which  bound  the  colonies  together. 

On  the  recommendation  of  the  king,  Parliament,  to  punish 
Boston  for  indulging  in  the  **  Tea  Party,"  enacted  the  Port 
Bill.  But  an  attack  on  one  was  an  attack  on  all.  Salem 
and  Marblehead  offered  to  Boston  the  use  of  their  wharves. 
Aid  began  to  flow  in  on  all  sides.  Providence,  assuming 
Boston's  cause  as  her  own,  instructed  her  deputies  to  secure 
aid  from  the  assembly  for  the  stricken  town.*  Resolutions 
were  also  adopted  against  making  the  town  an  asylum  for 
persons  whose  interescs  and  principles  were  inimical  to  the 
interests  of  America.  The  presence  of  any  such  persons 
was  to  be  discouraged  by  every  lawful  means.*  A  broadside 
headed  "  Join  or  Die,"  which  appeared  in  Newport,  reveals 
the  temper  of  the  patriots  there  as  well  as  did  their  votes  in 
town  meeting  to  join  in  any  measures  of  relief.*  Westerly, 
too,  offered  her  sympathy.'  Neither  at  the  June  nor  at  the 
August  session  did  the  assembly  offer  aid  to  Boston, 
though  at  the  former  a  day  of  fasting  and  pra;  er  was  set 
apart.^     At  the  August  session  it  was  voted  to  submit  the 

^  Rhodi  Islaftd  Colonial  Records^  viit  274* 

*  Action  was  also  taken  in  Warren,  Westerly,  Little  Compton,  Middletown, 
Sooth  Kingstown,  Jamestown,  Hopkinton,  Richmond,  New  Sboreham,  Cumber* 
land,  and  Barrington.    Rhode  Island  Colonial  Records^  vii,  272,  et  seq. 

*  Providence  Town  Meeting  Records^  Ti,  18;  Providence  GauUe^  May  21  and 
Aug.  13.  1774. 

*  Providence  Town  Meeting  Records^  ^if  19;  Providence  GauUe^  Sept.  3,  1774. 
^  Rhode  Island  Colonial  Records^  vii,  293;  Providence  CauUe^  May  28,  1774; 

Am.  Archives^  i,  343. 
^Providence  GanetU^  May  28, 1774. 
^  Ads  and  Resolves  of Ihe  General  Assembly  (MS.),  ifffS*  J*"'«  '4>  '774* 
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question  of  relief  to  the  towns  assembled  for  the  election  of 
deputies,  that  these  might  be  instructed  on  the  subject^ 

After  the  discussion  of  the  matter  in  town  meeting,  sub- 
scriptions came  in  from  many  towns  accompanied  by  ex- 
pressions of  sympathy.  All  expressed  the  conviction  that 
the  cause  of  Boston  was  their  own,  and,  rather  than  submit, 
death  in  defense  of  their  rights  would  be  preferable.*  Scitu- 
ate  spoke  in  clear  tones  when  she  appointed  a  committee  to 
unite  with  the  other  towns  in  a  plan  that  should  ''  have  a 
tendency,  under  the  blessing  of  Heaven,  to  insure  us  our  in- 
violate rights  and  privileges." '  Again  in  tones  no  less  clear 
did  she  speak  when  she  thought  her  rights  endanged  in  later 
years  by  her  sister  states.  The  material  assistance  furnished 
by  the  towns  was  principally  in  money  and  cattle.* 

For  many  months  the  idea  of  a  general  congress  of  the 
colonies  had  been  developing.  It  found  expression  as  early 
as  August,  1773,  and  was  repeated  unofficially  at  various 
times  before  May,  1774.  The  first  call  from  any  political 
body  was  made  when  the  town  of  Providence,  on  May  17, 
1774,  instructed  her  deputies  to  promote  a  movement  for  a 
congress  of  representatives  of  the  colonial  assemblies.  The 
purpose  should  be  to  form  a  firm  union  between  the  colo- 
nies.* Following  the  instructions  of  Providence,  the  assem- 
bly, on  June  fifteenth,  adopted  resolutions  declaring  that  "  a 
firm  and  inviolable  union  of  all  the  colonies,  in  councils  and 

'  Rhode  Island  Colonial  Records^  vii,  257. 

^Providence  Gautte^  Sept.  3, 1774. 

•  Rhode  Island  Colonial  Records^  vii,  283. 

*The  correipondence  of  the  towns  with  Boston  is  to  be  found  in  4  MmUm 
Bisi,  Sbe,  Collections^  iv,  1-278.  Providence  and  North  Providence  contributed 
money  {Providence  7  own  Meeting  Records,  vi,  20),  seven  towns  sent  sheep,  and 
two  sent  homed  cattle. 

'  Premdence  Town  Meeting  Records^  vif  15. 
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ineasures»  is  absolutely  necessary  for  the  preservation  of 
their  rights  and  liberties,"  and  favoring  a  congress/ 

Two  delegates,  Stephen  Hopkins  and  Samuel  Ward,  were 
chosen  to  attend  such  a  gathering,  with  instructions  to  pro- 
mote the  sending  of  a  remonstrance  to  the  king,  and  to  take 
any  other  "reasonable  and  lawful"  measures  for  securing 
their  liberties.  They  were  further  to  secure  a  regular  an- 
nual meeting  of  delegates.*  These  were  the  first  delegates 
to  be  chosen  by  any  colony.  Rhode  Island  was  likewise 
the  first  colony  to  call  for  a  convention,  though  it  failed  to 
iix  a  time  and  place  of  meeting.  These  were  supplied  by 
Massachusetts  two  days  later.  In  giving  Rhode  Island 
credit  for  first  calling  for  a  convention,  too  much  stress 
should  not  be  laid  on  the  fact,  for  the  same  force  was  at 
work  in  Massachusetts,  though  it  did  not  find  official  utter- 
ance as  soon.  In  Virginia  too,  before  the  action  of  Massa- 
chusetts and  Rhode  Island  became  known,  a  call  had  issued. 
So  in  at  least  three  colonies  the  same  conclusions  were 
working  out  simultaneously. 

On  the  eighth  of  December,  the  Rhode  Island  delegates 
made  their  report  to  the  assembly.  The  work  of  the  con- 
gress being  approved,  it  was  recommended  that  the  towns 
appoint  committees  of  inspection  to  carry  into  effect  the 
Articles  of  Association.*  Congress  had  recommended  that, 
unless  a  redress  of  grievances  was  secured,  it  was  expedient 
that  a  second  congress  should  be  held  in  May  of  the  next 
year.  In  compliance,  the  assembly  "determined  to  co- 
operate with  the  other  colonies  in  every  proper  measure  for 
obtaining  a  redress  of  the  grievances  and  establishing  the 
rights  and  liberties  of  all  the  colonies  upon  an  equitable  and 

*  AOtandEesohesoftke  Gtueral  Assembly  (MS.),  1774^,  June  15, 1774. 
^/bui.,Jwit  15, 1774. 
•/«</.,  Dec  8, 1774. 
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permanent  foundation."*  The  delegates  to  the  first  congress 
were  reelected,  with  authority  to  "  consult  and  advise,"  and 
to  enter  into  and  adopt  all  reasonable  and  lawful  measures 
"for  the  support,  defense,  protection,  and  security  of  the 
rights,  liberties  and  privileges,  both  civil  and  religious,  of  all 
the  said  colonies  or  any  of  them."* 

Providence  had  already  set  the  example  for  the  towns  by 
publishing  the  Articles  of  Association,  and  adopting  meas- 
ures to  prevent  the  exportation  of  sheep.*  At  a  meeting  a 
month  later  that  town  appointed  a  special  committee  of 
eighteen  to  see  that  the  articles  were  enforced.*  A  commit- 
tee was  also  appointed  in  Newport  for  the  same  purpose.* 
Newport's  reputation  for  Toryism  again  gave  rise  to  rumors 
that  her  citizens  were  not  observing  the  agreements  of  the  / 
colonies,  and  that  ships  were  fitting  out  there  for  trade  in 
defiance  of  the  Articles  of  Association.  The  committee  of 
correspondence  promptly  sent  a  letter  to  Philadelphia,  where 
the  rumor  originated,  stating  that  all  ships  had  been  laid  up 
on  December  first,  and  all  preparations  for  export  had 
ceased.*  Various  notices  in  the  papers  show  that  in  general 
through  the  colony  an  effort  was  made  to  keep  the  agree- 
ment.^ 

The  prelude  to  the  drama  was  now  ended.  At  Lexingfton 
and  Concord  the  curtain  had  risen  on  a  great  tragedy.  As 
the  news  of  this  event  ran  through  the  colonies  they  realized 
that  war  was  upon  them.     In  the  emergency  a  special  ses- 

'  Rkodi  Island  Colonial  Reconis^  vii,  267. 

^  Acts  and  Resolves  of  the  General  Assembly  (AfSJ),  1774^5^  I^€C.  9, 1774. 

'  Promdenee  Gazette,  Nov.  26, 1 774. 

*  Providence  Town  Meeting  Records,  vi,  21. 
^  Providence  Gazette,  Dec  24, 1774. 

*  American  Archives,  i,  1098. 

'  Providence  Gazette,  Mar.  11  and  June  17, 1775;  American  Archives,  iii,  661. 
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sion  of  the  assembly  was  called  to  take  measures  of  defense/ 
It  was  voted  to  raise  a  force  of  fifteen  hundred  men  to  re- 
main in  the  colony  as  an  army  of  observation,  to  repel  any 
insult  or  violence  that  might  be  offered  to  the  inhabitants. 
If  necessary  for  the  protection  of  any  other  colony,  it  was  to 
join  and  cooperate  with  the  forces  of  the  neighboring  colo- 
nies. Military  preparations  had  been  making  for  months. 
The  militia  laws  had  been  revised,  military  companies  had 
been  formed  and  supplies  collected.'  A  committee  was  to 
consult  with  the  authorities  of  Connecticut  on  measures  of 
defense  for  the  New  England  colonies.'  The  speaker  of  the 
House  of  Representatives,  in  announcing  the  action  of  the 
assembly  to  Connecticut,  remarked  with  evident  satisfaction 
that  "greater  unanimity  was  scarce  ever  found  than  was 
manifested  in  the  lower  house  on  the  great  questions  that 
came  before  them."* 

But  in  spite  of  the  unanimity  in  the  House  of  Representa- 
tives, the  measures  of  the  patriots  were  by  no  means  unop- 
posed by  a  portion  of  the  citizens.  The  spirit  of  opposition 
made  itself  manifest  in  the  upper  house  of  the  assembly  in 
the  form  of  a  protest  against  the  raising  of  an  army  of 
observation.*  This  protest,  signed  by  Governor  Joseph 
Wanton,  Deputy  Governor  Darius  Sessions,  and  two  as- 
sistants, alleged  as  a  motive  the  opinion  that ''  such  a  meas- 
ure will  be  attended  with  the  most  fatal  consequences  to  our 
charter  privileges ;  involve  the  colony  in  all  the  horrors  of  a 

^  American  Archives,  ii,  362. 

'  The  mott  iroportaDt  military  measures  may  thus  be  stated  chronologically : 
June,  1774,  Light  Infantiy  chartered;  Oct.,  Newport,  Providence,  Pawtozet, 
Gloacester,  and  Kentish  companies  chartered;  Dec.,  Providence  Train  of  Artillery, 
Fusileers, and  North  Providence  Rangers  chartered;  committees  appointed  to  re- 
vise the  militia  laws,  and  to  procure  arms  and  ammunition. 

^ActsandResohesoffhe  General  Assembly  {MS,),  177 4^5^  -A.pr.  24, 1775. 

*  American  Archives,  ii,  389. 

^  Acts  and  Resolves  of  the  General  Assembly  (MS,),  777^5,  Apr.  25, 1775. 
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civil  war,  and,  as  we  conceive,  is  an  open  violation  of  the 
oath  of  allegiance  which  we  have  severally  taken,  on  our 
admission  into  the  respective  offices  we  now  hold  in  the 
colony."  * 

In  the  flush  of  triumph  at  the  outcome  of  the  Revolution, 
and  burning  under  the  recollections  of  that  stormy  period,  it 
has  been  the  custom  to  belittle  the  character,  number  and 
importance  of  the  loyal  element  of  the  American  people  in 
that  great  struggle.  A  century's  tranquillizing  influence 
should  enable  us  to  realize  what  the  leaders  of  the  patriots 
were  forced  to  admit  to  their  own  generation :  that  probably 
one- third  of  the  people  of  America  were  opposed  to  the 
Revolution.*  While  these  loyalists  were  from  all  ranks  of 
society,  it  must  be  admitted  that  on  an  average  the  balance 
was  in  their  favor  as  compared  with  their  opponents,  in 
respect  to  wealth,  intelligence,  and  social  position.  In  the 
opposition  to  the  measures  of  the  popular  party  in  Rhode 
Island,  two  motives  may  be  distinguished.  There  was  a 
conservative  spirit,  ruling  a  class  of  men  who,  while  they 
loved  their  country  and  stood  firmly  for  its  liberties  during 
the  intellectual  period  of  the  Revolution,  shrank  from  armed 
opposition  to  constituted  authority.  Then  there  was  a 
comoiercial  spirit  prevailing  among  a  large  class  of  influen- 
tial merchants  whose  wealth  had  been  gained  mostly  in 
trade.  Though  in  the  main  patriotic,  they  were  dominated 
by  business  instincts,  and  to  them  armed  rebellion  suggested 
all  the  horrors  of  civil  war,  the  destruction  of  trade,  and  the 
sacrifice  of  accumulated  wealth.  These  motives,  mingled  in 
every  proportion,  were  to  be  found  not  only  in  Rhode 
Island,  but  with  still  other  motives  throughout  all  the 
colonies. 

Both   the  conservative   and   the   commercial  spirit  were 

'  Rhode  Island  Colonial  Records^  vii,  311. 
>  Works  of  John  Adams^  z,  63,  87,  no. 
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well  exemplified  in  Governor  Wanton,  who  signed  the  pro- 
test against  the  raising  of  troops.  Sprung  from  a  family  of 
colonial  governors  and  bearing  in  his  veins  the  best  blood 
of  New  England,  he  was  alive  to  the  wrongs  of  his  country, 
but  he  shrank  from  rebellion.  He  came  into  ofiice  just  at 
the  time  of  the  firing  of  the  revenue  vessel,  Liberty.  In 
the  correspondence  which  followed  this  act  the  governor 
strongly  supported  the  action  of  the  colonial  court,  while 
complaining  loudly  of  the  customs  officers  for  abusing  and 
misrepresenting  the  colony.*  On  being  apprised  of  the 
depredations  of  the  Gaspee  in  Narragansett  Bay,  Governor 
Wanton  sent  the  high  sheriff  of  Newport  to  demand  of  her 
commander  his  commission  and  the  instructions  bringing 
him  into  the  colony.' 

In  reply  to  a  letter  from  Admiral  Montague  in  which 
that  officer  censured  the  colony  severely.  Governor  Wanton 
returned  an  answer  worthy  of  the  man  and  of  the  times. 
Concerning  his  duty  as  governor  he  said :  "  Please  to  be  in- 
formed that  I  do  not  receive  instructions  for  the  administra- 
tration  of  the  government,  from  the  king's  admiral  stationed 
in  America." '  While  expressing  a  willingness  to  aid  the 
officers  of  the  crown  in  the  execution  of  their  duty,  he  con- 
tinues :  "  Please  to  know  that  I  will  send  the  sheriflf  of  this 
colony  at  any  time,  and  to  any  place  within  the  body  of  it, 
as  I  shall  think  fit."  ^  It  was  after  such  exhibitions  of 
patriotism  that  he  entered  his  protest  against  the  raising  of 
the  army.  When  the  time  arrived  for  the  annual  inaugura 
tion  of  the  government,  Governor  Wanton  transmitted  to  the 
assembly  a  request  to  be  excused  from  attendance  at  the 
session  on  account  of  illness.*  At  the  same  time  he  recom- 
mended to  their  careful  consideration  the  conciliatory  letter 

^  Rhode  Island  Colonial  Records^  vii,  42. 
•  Ibid.^  vii,  62.  •  Ibid^  vii,  64. 
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from  the  Earl  of  Dartmouth,  under  date  of  March  third,  I775> 
asking  that  it  be  treated  *'  with  that  tender  calmness  and 
<leliberation  "  which  the  importance  of  it  demanded.^  "  The 
prosperity  and  happiness  of  this  colony,"  continued  he,  "  is 
founded  in  its  connection  with  Great  Britain — torn  from  the 
body  to  which  we  are  united  by  our  religion,  liberty,  laws, 
and  commerce,  we  must  bleed  at  every  vein.  Your  charter 
privileges  are  of  too  much  importance  to  be  forfeited." 
After  recommending  the  avoidance  not  only  of  every  ap- 
pearance of  anger,  but  a  respectful  demeanor  toward  the 
king  and  parliament,  he  concluded :  "  I  shall  always  be 
ready  to  join  with  you  in  every  measure  which  will  secure 
the  full  possession  of  our  invaluable  charter  privileges  to  the 
latest  posterity,  and  prevent  the  good  people  from  that  ruin 
and  destruction  which  in  my  opinion  some  of  the  orders  of 
the  late  Assembly  must  inevitably  involve  them  in,  if  they 
are  not  speedily  repealed,"  *  A  curt  query  whether  he  in- 
tended to  accept  his  election,  and  if  so  would  he  give  his 
attendance  in  the  assembly,  caused  him  to  repeat  his  plea 
of  illness.' 

The  attitude  of  the  governor  was  by  no  means  acceptable 
to  the  assembly.  A  resolution  was  passed  in  that  body 
forbidding  the  deputy  governor  or  the  assistants,  in  direct 
contravention  of  the  terms  of  the  charter,  to  administer  the 
oath  of  office  to  him  except  in  open  assembly,  and,  further, 
that  until  such  oath  was  administered  he  should  be  suspended 
from  his  office.*  The  charges  enumerated  against  him  were, 
besides,  that  he  had  entered  a  protest  reflecting  on  the 
assembly,  and  failed  to  qualify  as  governor;  that  he  had 
refused  to  sign  the  commissions  of  the  newly  created  officers 
of  the  army,  and  had  neglected  to  proclaim  a  fast  day  decreed 
by  the  assembly.     These  resolutions  brought  out  the  state- 

*  Rhode  Island  Colonial  Records^  vii,  322.  '  Ibid,^  Tii,  322. 

•  IHd.,  Tii,  334.  *  JHd,^  yii,  325. 
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ment  that,  had  he  not  been  suspended,  the  fast  would  have 
been  proclaimed  in  ample  time.  The  commissions  he  could 
not  consistently  sign  after  entering  the  protests  The  ex- 
planation being  unsatisfactory  to  the  assembly,  at  the  October 
session,  the  office  of  governor  was  declared  vacant.'  Though 
not  removing  from  the  colony  like  so  many  of  his  party,  his 
political  sun  had  set,  and  the  remainder  of  his  life  was  passed 
in  quiet  retirement. 

In  other  quarters  the  commercial  motive  was  making 
itself  felt  in  a  way  scarcely  appealing  to  the  finer  sympathies. 
The  love  of  gain  had  already  brought  some  of  the  trading 
class  into  collision  with  the  patriots  for  violations  of  the  non- 
intercourse  agreements.  Some  of  the  people  of  Newport 
persisted  in  gratifying  at  the  same  time  their  loyalty  and 
their  greed  by  supplying  sheep,  butter,  eggs,  and  other  pro- 
visions to  the  British  army  at  Boston.*  Writing  to  General 
Greene,  Governor  Cooke  comments  upon  these  acts  thus: 
"  I  am  sorry  I  have  so  much  reason  to  tell  you  that  there  is 
such  a  strong  party  at  Newport  that  countenances  and  joins 
with  them,  and  gives  them  all  the  intelligence  and  supplies 
in  their  power.  In  short,  I  think  there  is  great  reason  to 
fear  they  will  soon  be  the  strongest  party  in  that  town,  if 
some  method  is  not  taken  to  prevent  it."  *  To  prevent  such 
a  result  was  the  object  of  stringent  laws  passed  by  the 
assembly.  It  was  enacted  that  any  person  acting  as  pilot 
on  any  armed  vessel  going  in  or  out  of  the  waters  of  Rhode 
Island,  not  in  the  service  of  one  of  the  colonies,  should  be 
fined  not  to  exceed  ;f500,  or  imprisoned  not  to  exceed 
twelve  months.*  The  loyalists  were,  however,  not  to  be 
deterred,  and  so  at  its  next  session  the  assembly  declared 

>  Rhode  Island  Colonial  Records^  tu,  336. 

'  Ibid,,  viii,  392.  »  Providence  Gazette^  June  3, 1 775. 

^  Rhode  Island  Hist,  Soc.  Collections,  vi,  1 14. 

*  Rhode  Island  Colonial  Records,  vii,  364. 
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it  traitorous  correspondence,  punishable  with  death  and  con- 
fiscation, to  supply  the  British  with  provisions  or  pilot  their 
vessels.'  The  pitiable  condition  to  which  the  people  of  New- 
port were  reduced  led  to  a  provision  in  the  act  whereby  they 
were  allowed  to  supply  the  British  with  provisions  in  return 
for  immunity  from  plunder  granted  to  their  boats. 

To  make  more  rigorous  the  lot  of  the  detested  Tories, 
measures  were  instituted  to  confiscate  their  property.  At 
the  October  session,  1775,  no  less  than  fourteen  acts  of  con- 
fiscation were  passed.'  It  is  of  interest  to  note  that  the 
greater  part  of  the  forfeited  estates  were  those  owned  by 
wealthy  citizens  of  Boston,  holding  property  in  the  Narra- 
gansett  Country.  Confiscation  of  property  and  the  trans- 
portation of  suspected  persons  to  the  interior  towns  were  re- 
sorted to  constantly  during  the  early  years  of  the  war.  The 
attitude  of  the  colony  toward  the  loyalists,  as  well  as  the 
steps  taken  to  assert  their  rights  as  Englishmen,  indicates 
the  position  of  Rhode  Island  at  the  outbreak  of  hostilities. 

To  attempt  to  fix  the  first  suggestion,  by  an  individual,  of 
independence,  would  but  prove  vain.  Imperceptibly  it  was 
approaching.  A  few  bold  spirits  like  Hopkins  and  Samuel 
Adams  had  long  watched  its  progress  with  approving  eyes, 
but  the  popular  mind  was  not,  during  the  year  1775,  pre- 
pared for  such  a  measure.  Even  Congress  repeatedly  dis- 
avowed any  intention  of  separation.  As  early  as  June  9, 
1775,  that  body  advised  Massachusetts  to  elect  representa- 
tives to  conduct  the  government  until  a  governor  of  his 
majesty's  choosing  should  consent  to  govern  according  to 
the  terms  of  the  charter.'  Advice  of  a  similar  nature  was 
given  to  New  Hampshire,  South  Carolina,  and  Virginia.  The 
growing  sentiment  of  independence  seized  the  masses, 
powerfully  moved  by  the  forcible,  plain  English  of  Paine's 

^  Rhode  Island  Colonial  Records,  vu»  389. 

•  JbuLt  vii,  376-86.  •  journals  of  Congress,  i,  80. 
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"Common  Sense,"  which  appeared  in  January,  1776.  As 
early  as  November  27,  1775,  a  Rhode  Island  man  wrote: 
"The  die  is  cast.  The  union  of  the  two  colonies  with 
Britain  is  at  an  end.  It  is  as  easy  to  bring  two  poles  to- 
gether as  to  bring  about  an  accommodation.  The  great 
question  between  America  and  Great  Britain  is  now  reduced 
to  a  point;  we  must  be  independent  or  slaves.  We  must 
declare  ourselves  free.  A  federal,  not  an  incorporating, 
union  must  be  completed  as  soon  as  possible."  *  General 
Greene,  who  had  repeatedly  counseled  united  action,  now 
boldly  recommended  independence.*  To  the  delegates  in 
Congress  Rhode  Island  recommended  that  all  measures  of 
partial  and  colonial  defense  give  way  to  the  united  exertion 
of  all  under  a  supreme,  superintending  power.*  Through 
the  columns  of  the  colonial  press  may  be  traced  a  steady 
advance  of  opinion  leading  to  an  official  utterance  on  May 
4,  1776.  As  North  Carolina  was  the  first  colony  to  declare 
independence,  so  was  Rhode  Island  the  first  to  renounce  her 
allegiance  to  Great  Britain.  This  step  was  taken  May  4, 
1776.  It  had  been  voted  by  the  lower  house  of  the 
assembly  to  call  upon  the  towns  at  the  spring  election  to 
vote  on  independence.  But  as  there  were  several  towns 
which  it  was  feared  would  reject  the  proposition,  the  plan 
was  not  carried  out,  lest  a  divided  vote  might  weaken  the 
cause  in  Rhode  Island.*  On  the  inauguration  of  the  gov- 
ernment, no  time  was  lost  in  approaching  the  cause  which 
was  uppermost  in  the  minds  of  all.  Under  the  title  of  *'  An 
Act  Repealing  an  Act  entitled  An  Act  for  the  more 
eflfectually  securing  to  His  Majesty  the  allegiance  of  his  sub- 
jects in  the  colony  and  dominion  of  Rhode  Island  and  Provi- 
dence Plantations,  and  altering  the  forms  of  all  commissions^ 

'  Amer,  Archives^  iii,  1686. 

'  Ibid,^  >▼»  5  7 1  •  '  Rhode  Island  Colonial  Records^  vii,  45 1 . 

^  Staples,  Rhode  Island  in  the  Continental  Congress,  68. 
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of  all  writs  and  processes  in  the  courts,  and  of  the  oaths  pre- 
scribed by  law,"  the  assembly,  with  but  six  dissenting  votes, 
passed  an  act  which  placed  the  colony  a  step  in  advance  of 
her  sister  colonies.' 

Regarding  government  as  a  contract,  the  preamble  to  this 
act  relates  that  protection  and  allegiance  are  reciprocal. 
The  king  in  violation  of  the  compact  had  introduced  fleets 
and  armies  into  the  colony  to  force  upon  the  people  a  de- 
testable tyranny.  As  under  such  circumstances  it  becomes 
the  right  and  duty  of  a  people  to  make  use  of  the  means  at 
hand  for  their  preservation,  therefore  the  act  of  allegiance 
was  repealed.  It  was  further  enacted  that  in  all  commis- 
sions, writs,  and  processes  at  law,  wherever  the  name  and 
authority  of  the  king  had  been  employed,  should  be  substi- 
tuted '*  The  Governor  and  Company  of  the  English  Colony 
of  Rhode  Island  and  Providence  Plantations."  The  courts 
were  no  longer  to  be  the  king's  courts,  nor  were  written 
instruments  of  any  kind  to  bear  the  year  of  the  king's  reign. 

Having  thus  practically  cut  the  bond  which  held  them  to 
the  old  country,  it  was  appropriate  that  the  next  proceeding 
should  be  directed  toward  closer  union  with  the  other 
colonies.  This  idea  was  embodied  in  a  letter  of  instructions 
forwarded  to  the  delegates  in  Congress.  They  were  em- 
powered to  join  in  consulting  and  advising,  *'  upon  the  most 
proper  measures  for  promoting  and  confirming  the  strictest 
union  and  confederation  between  the  said  United  Colonies, 
for  exerting  their  whole  strength  and  force  to  annoy  the 
common  enemy,  and  to  secure  to  the  said  colonies  their 
rights  and  liberties,  both  civil  and  religious;"  and  further 
they  were  empowered,  in  conjunction  with  the  delegates  of 
the  other  colonies,  **  to  enter  into  and  adopt  all  such  meas- 
ures; taking  the  greatest  care  to  secure  to  this  colony,  in 
the  strongest  and  most  perfect  manner,  its  present  estab- 

*  Acts  and  Resolves  of  the  General  Assembly  {MS.),  17^6,  Pi,  /,  May  4, 1776. 
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lished  form,  and  all  the  powers  of  government,  so  far  as 
relate  to  its  internal  police  and  conduct  of  our  own  affairs, 
civil  and  religious."  *  Though  the  instructions  avoided,  on 
account  of  a  lack  of  perfect  unanimity  among  the  towns, 
any  direct  charge  on  the  subject  of  independence,  it  was  in- 
tended that  the  prevailing  sentiment  of  the  people  should 
not  be  mistaken.'  In  regard  to  union  there  was  no  dissent, 
and  to  that  topic  the  instructions  were  confined.  But  not 
more  emphatic  were  the  instructions  on  the  side  of  union 
than  in  preserving  the  peculiar  liberties  of  the  colony.  The 
simple  direction  to  "  secure  to  the  said  colonies  their  rights 
and  liberties,  civil  and  religious,"  and  to  take  care  ''  to 
secure  to  this  colony  in  the  strongest  and  most  perfect  man- 
ner, its  present  established  form,  and  all  the  powers  of  gov- 
ernment, so  far  as  relates  to  its  internal  police  and  conduct 
of  our  own  affairs,  civil  and  religious,"  bring  vividly  to  mind 
all  those  circumstances  in  her  history  which  had  blended  to 
form  the  character  of  the  colony.  The  banishment  from 
Massachusetts ;  the  struggling  settlements  dedicated  to  soul 
liberty ;  the  unequalled  privileges  of  the  charter,  and  the 
century  of  conflict  waged  over  every  foot  of  the  narrow 
territory  granted  by  that  instrument,  all  these  were  present 
before  the  colony  when  it  prepared  to  step  forth  from  the 
tutelage  of  England,  and  join  its  fate  with  that  of  its  sister 
colonies.  In  these  lines  were  summed  up  the  history  of  the 
past  and  the  hopes  for  the  future. 

Sustained  by  such  expressions  of  encouragment.  Congress 
proceeded  on  its  way  to  a  formal  declaration  of  independ- 
ence. On  the  receipt  of  the  news  of  the  declaration,  the 
assembly  approved  the  action  and  did  "  most  solemnly  en- 
gage, that  we  will  support  the  said  General  Congress,  with  our 

^  Rhode  Island  Colonial  Records,  vii,  526. 

*  IHd^  Til,  527;  Stoples,  RMode  Island  in  the  ConHnenial  Confess,  68. 
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lives  and  fortunes."  *  Already,  at  the  June  session,  it  had 
been  enacted  that  all  persons  suspected  of  unfriendliness  to 
the  United  Colonies  should  take  a  test  oath  declaring  their 
belief  in  the  justice  and  necessity  of  the  resistance  to  Great 
Britain ;  that  they  would  in  no  way  furnish  aid  or  comfort  to 
the  enemy,  and  that  they  would  assist  in  the  defense  of  the 
United  Colonies.'  Now  on  the  receipt  of  the  declaration,  it 
was  added  that  no  male  under  twenty-one  years  of  age 
should  make  appeal  to  the  assembly,  commence  an  action 
in  court,  or  have  the  right  to  vote  or  hold  office  until  he  had 
subscribed  to  the  test  oath.*  The  invocation  "  God  save  the 
King,"  which  had  long  closed  the  records  of  the  sessions  of 
the  assembly,  in  June,  1776,  became  "God  save  the  United 
Colonies,"  and  at  the  July  session,  "  God  save  the  United 
States." 

After  independence  the  next  step  was  to  formulate  a  sys- 
tem of  government.  Under  gradually  broadening  instruc- 
tions the  Continental  Congress  advanced  beyond  the  exer- 
cise of  simply  recommendatory  functions,  to  those  of  a  truly 
national  character.  The  instructions  to  the  delegates  to  the 
second  Congress,  particularly  at  its  second  session,  show  a 
marked  advance  in  the  national  spirit.  Massachusetts  gave 
her  delegates  authority  to  "direct  and  order."*  South 
Carolina's  delegates  were  to  "concert,  agree  to,  and  ef- 
fectually prosecute  measures  to  secure  a  redress  of  griev- 
ances,"* while  Maryland  bound  her  citizens  "to  execute,  to 
the  utmost  of  their  powers,  all  resolutions,  that  the  said  Con- 
gress may  adopt."*  North  Carolina  delegated  such  power 
as  would  make  their  acts  "obligatory,  in  honor,  upon 
every  inhabitant  thereof."  ^     Rhode  Island's  delegates  were 

'^  Acts  and  Resolves  of  the  General  Assembly  (JtfS.),  iT76,Ft.  //.July  19, 1776. 
^Acts  and  Resolves  of  the  General  Assembly  (MS.),  1^76,  Ft.  /,  June  16, 1776. 
■  Rhode  Island  Colonial  Records,  yii,  588.  *  journals  of  Congress,  i,  5 1 . 

•  Md.,  L  54.  •  Ibid.,  i,  53.  » Ibid.,  i,  53. 
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to  join  in  "  consulting  upon  proper  measures  to  obtain  a  re- 
peal of  the  several  acts  of  the  British  Parliament,  for  levying 
taxes  upon  his  majesty's  subjects  in  America,  without  their 
consent ;  and  upon  proper  measures  to  establish  the  rights 
and  liberties  of  the  colonies  upon  a  just  and  solid  founda- 
tion." *  The  onward  march  of  events  led,  during  the  Spring 
of  1776,  to  further  instructions.  Rhode  Island  then  gave 
power  to  "  consult  and  advise  "  for  the  purpose  of  annoying 
the  enemy  and  securing  the  liberties  of  the  colonies  by 
making  treaties  with  foreign  powers,  or  by  any  other  pru- 
dent and  eflfective  means.' 

During  the  earlier  sessions  of  Congress  the  colonies,  ad- 
vancing from  the  bestowal  of  advisory  powers,  had  gradually 
bestowed  authority,  express  or  implied,  even  to  the  point  of 
declaring  independence.  Congress  in  its  acts  had  kept 
somewhat  in  advance  of  its  expressly  delegated  powers. 
Foreign  affairs  it  controlled  entirely.  Military  authority  it 
exercised  as  the  only  body  competent  to  do  so.  In  civil 
affairs  Congress  was  not  supreme.  To  bring  order  out  of 
the  chaos  of  powers  it  was  necessary  at  once  to  adopt  some 
definite  frame  of  government. 

As  early  as  June  eleventh,  1776,  a  committee  of  Congress 
was  directed  to  present  such  a  plan.'  They  reported  July 
twelfth,*  and  the  plan  was  taken  up  ten  days  later.*  After  a 
month's  debate  it  was  laid  aside  until  well  into  the  following 
year.  During  these  days  discussion  centered  about  the 
eleventh  and  seventeenth  articles.  The  former  provided  that 
common  charges  should  be  met  from  a  treasury  supplied  by 
the  states  in  proportion  to  the  number  of  inhabitants,  "  of 
every  age,  sex,  and  quality,  excepting  Indians  not  paying 

*  Journals  of  Congress^  i,  70. 

*  Acts  andResohes  of  the  General  Assembly  (^AfS,),  lyyt^Pt,  /,  May  4, 1776. 

*  Journals  ofCongress,  i,  370. 

*  Ibid,t  i,  408.  '  Ibid,,  i,  420. 
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taxes."  *  Article  seventeenth  gave  to  each  state  one  vote  in 
Congress.  This  was  the  rock  on  which  it  was  feared  that 
the  confederacy  would  split.  It  was  a  concession  to  the 
small  states.  This  the  delegates  of  the  larger  states  natur- 
ally opposed,  and  for  a  time  they  refused  to  consider  aught 
but  a  proportional  representation.  The  small  states  were 
even  more  loud  in  their  demands.  Delaware's  representa- 
tives came  instructed  to  accept  nothing  but  equal  represen- 
tation.* New  Jersey  feared  that  otherwise  the  small  states 
would  become  the  vassals  of  the  larger.*  On  behalf  of 
Rhode  Island,  Stephen  Hopkins  observed  that  there  were 
four  large,  four  small,  and  four  middle-sized  colonies ;  that 
the  four  largest  contained  a  majority  of  the  population,  and 
that,  if  proportional  representation  were  given,  these  could 
overrule  the  rest.  The  Germanic,  Helvetic  and  Belgic  con- 
federacies furnished  him  with  instances  of  unions  voting  by 
states.*  The  draft  of  the  articles  which  came  from  the  com- 
mittee of  the  whole  contained  no  change  in  the  disputed 
points.* 

The  articles  were  debated  at  various  times  during  the 
summer  of  1777,  and  at  last,  after  a  discussion  lasting  six- 
teen months,  were  argued  in  their  final  form  on  November 
15,  1777.*  Marchant,  one  of  the  delegates,  in  person  bore 
the  articles  to  Rhode  Island,  and  at  a  special  session  of  the 
general  assembly  on  December  19  laid  them  before  that 
body,  with  a  personal  recommendation  that  they  be  ratified. 
According  to  custom,  the  final  discussion  was  deferred  until 

'  Gflpin,  Madison  Papers^  i,  27;  Hist,  of  the  Confederation^  Secret  Journals  of 
Congress^  i,  294. 

*  Gilpin,  Madison  Papers,  i,  34,  '  Ihid.,  i,  35. 

*  Ibid,,  i,  38;   Works  of  John  Adams,  ii,  501. 

*  Hist,  of  the  Confederation,  Secret  Journals  of  Congress^  i,  304-15. 
•yW<^,i,349. 
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the  next  session.'  On  February  9,  they  were  taken  up,  and 
a  committee  directed  to  draw  up  instructions  to  the  delegates 
authorizing  them  to  sign  in  behalf  of  the  state.'  As  reported 
from  the  committee  and  adopted,  the  instructions  embodied 
three  amendments.  These  were :  first,  that  in  case  of  sick- 
ness, death,  or  other  unavoidable  accident,  a  state  might  be 
f^pf^sented  by  one  delegate ;  second,  that  an  estimate  of 
valuation  be  provided  every  five  years ;  third,  that  as  the 
unoccupied  lands  formerly  held  by  the  crown  had  been 
taken  by  the  common  efforts  of  all  the  states,  they  should  be 
held  as  common  property.  To  that  end  all  such  lands  should 
be  forfeited  to  the  United  States,  jurisdiction  remaining  in 
the  states  where  they  might  lie.  The  first  two  of  these 
amendments  were  prompted  not  only  by  economy,  but  by  a 
fear  that  an  unjust  burden  might  be  thrown  upon  the  state. 
The  third  was  the  expression  of  Rhode  Island's  position  on 
that  question  of  the  public  domain  which  was  destined  to 
play  so  important  a  part  in  the  history  of  the  confederation. 
The  instructions  then  proceed  in  a  high  strain  of  patriotism 
which  cannot  but  be  admired  in  contrast  with  the  provincial 
spirit  which  permeated  the  councils  of  the  state  a  decade 
later.  Said  they :  "  Although  this  Assembly  deem  the 
amendments  and  alterations,  herein  proposed,  of  very  great 
importance,  yet  the  completion  of  the  Union  is  so  indispen- 
sably necessary  that  you  are  instructed,  after  having  used 
your  utmost  influence  to  procure  them  to  be  made,  in  case 
they  should  be  rejected,  not  to  decline  acceding,  on  the 
part  of  this  state,  to  the  Articles  of  Confederation ;  taking 
care  that  these  proposed  amendments  and  alterations  be 
previously  entered  upon  the  records  of  the  Congress,  that  it 
may  appear  that  they  were  made  before  the  signing  of  the 

*  Acts  and  Resolves  of  the  General  Assembly  {MS.),  1777*  Pi-  J^t  D«c.  19, 1777. 
'  Acts  and  Resolves  of  the  General  Assembly  (MS,),  1778,  Feb.  i6, 1778. 
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confederation ;  and  that  this  state  intends  hereafter  to  renew 
the  motion  for  them.  This  Assembly  trusting  that  Congress, 
at  some  future  time,  convinced  of  their  utility  and  justice, 
will  adopt  them,  and  they  will  be  confirmed  by  all  the  states."  * 
This  was  followed  by  a  formal  act  empowering  the  delegates 
to  sign  the  articles  in  such  form  ''  as  Congress  shall  think 
best  adapted  to  a  transaction  so  important  to  the  present 
and  future  generations," '  provided  that  eight  states  should 
accede  to  the  same.  Moreover,  in  case  any  alterations  or 
additions  should  be  made  by  nine  states  in  Congress,  the 
delegates  were  likewise  to  ratify  them.  The  assembly 
pledged  the  faith  of  the  state  to  hold  the  action  of  her  dele- 
gates in  signing  the  articles,  binding  on  the  state  for  all  time. 
In  this  action  the  state  not  only  ratified  the  articles  as  pro- 
posed, but  trusted  to  the  judgment  of  nine  states  so  far  as  to 
ratify  in  advance  whatever  they  might  propose  thereafter. 

In  the  meantime  other  states  were  considering  the  same 
subject,  and  by  the  end  of  July,  1778,  the  delegates  from 
ten  states  had  afhxed  their  signatures  to  the  instrument 
The  refusal  of  New  Jersey,  Delaware,  and  Maryland  to  do 
likewise  forced  upon  the  young  nation  the  question  of  a  na- 
tional domain.  The  extension  of  the  British  claim  to  terri- 
tory beyond  the  Alleghanies,  and  the  extinguishment  of  that 
of  the  French,  had  brought  vast  tracts  of  land  under  the  con- 
trol of  the  English  government.  To  whom  would  the  Decla- 
ration of  Independence,  if  sustained  by  the  strong  arm  of 
victory,  transfer  the  title  to  this  noble  possession?  Did 
the  title  pass  to  those  states  which  by  their  charters  were 
granted  jurisdiction  in  these  western  wilds,  or  was  it  to  be 
absorbed  by  the  nation  by  whose  united  efforts  it  was 
wrested  from  Britain? 

The  larger  states,  claiming  title  and   jurisdiction   under 

*  Ads  andRiiohes  of  the  General  Assembly  (MS.),  1778,  Feb.  16, 1778. 
'  RA^de  Island  Colonial  Records,  viii,  366;  Journals  of  Congress,  ii,  612. 
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charters,  went  on  their  way  disturbed  only  by  the  disputes 
aroused  by  conflicting  grants  from  the  crown.  To  the 
smaller  states,  whose  restricted  limits  gave  them  no  hope  of 
jurisdiction  over  lands  in  the  west,  it  was  left  to  make  the 
creation  of  a  national  domain  a  vital  issue.  Six  states  laid 
no  claim  to  western  territory.  These  were  New  Hampshire, 
Rhode  Island,  New  Jersey,  Pennsylvania,  Delaware,  and 
Maryland.  Of  these,  Rhode  Island,  Delaware,  and  Mary- 
land, having  no  private  territorial  disputes,  were  in  a  more 
favorable  postion  to  oppose  the  claims  of  the  larger  states. 

During  the  discussion  of  the  Articles  of  Confederation, 
Maryland  was  active  in  endeavoring  to  curtail  the  boundaries 
of  the  larger  states,  and  to  hold  the  lands  beyond  for  the 
benefit  of  the  Union.*  The  feeble  support  lent  by  the  others 
revealed  a  lack  of  unanimity  as  to  detail  even  among  them. 
The  position  of  Rhode  Island  was  indicated  in  the  third  of 
the  proposed  amendments  accompanying  her  ratification. 
She  was  firmly  of  the  opinion  that  the  vacant  lands  should 
constitute  a  national  domain,  but  expressly  denied  any  in- 
tention that  jurisdiction  should  vest  in  Congress.'  New 
Jersey  held  a  similar  opinion.'  After  hesitation  she  yielded 
on  November  26,  1778.  The  object  of  both  Rhode  Island 
and  New  Jersey  was  to  secure  a  revenue  for  the  payment  of 
the  war  debt.  It  was  unequal  wealth  rather  than  unequal 
political  power  that  they  feared.  Delaware  considered  the 
articles  "  in  divers  respects  unequal  and  disadvantageous," 
but  convinced  that  the  interests  of  particular  states  should 
subserve  the  good  of  all,  she,  on  February  i,  1779,  in- 
structed her  delegates  to  sign  the  articles.  Maryland  alone 
had  not  given  her  consent,  nor  would  she  do  so  until  some 

'  Journals  of  Congress ^  ii,  290, 

•  Acts  andResohes  of  the  General  Assembly  (MS,),  177S,  Feb.  16, 1778. 

•  Journals  of  Congress,  ii,  603. 
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means  should  be  found  to  limit  the  boundaries  of  the  larger 
states.  Her  contention  was  that  both  title  and  jurisdiction 
should  vest  in  Congress.  Strongly  intrenched  in  this  posi- 
tion, Maryland  held  out  until  New  York,  Connecticut,  and 
Virginia  had  taken  steps  towards  ceding  to  the  national  gov- 
ernment their  western  lands,  when,  on  March  i,  1781,  her 
delegates  signed  the  Articles  of  Confederation.  At  last  the 
Confederation  became  a  legal  fact. 

Throughout  the  whole  constitutional  movement,  from  the 
first  steps  toward  union  till  the  adoption  of  the  Articles  of 
Confederation,  the  colony  and  state  of  Rhode  Island  had 
pursued  a  consistent  policy  of  co-operation.  In  the  acts 
of  her  legislature,  and  in  instructions  to  her  delegates,  she 
had  ever  been  in  the  forefront  of  patriotism.  In  fact,  from 
the  beginning  of  the  Stamp  Act  difficulties,  harmony  had 
marked  all  her  relations  with  the  other  states.  There  had 
been  a  common  enemy  to  oppose,  common  rights  to  main- 
tain, and  a  common  existence  to  perpetuate,  but  nowhere 
was  there  a  surrender  of  individuality. 
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CHAPTER  III 

A  PERIOD  OF  DISCORD 

Throughout  the  struggle  with  England  the  thirteen 
commonwealths  had  acted  harmoniously.  While  asserting 
repeatedly  their  complete  independence  of  each  other  and 
of  Britain,  they  had  allowed  the  assumption  by  Congress  of 
many  attributes  of  sovereignty,  made  necessary  by  the  exi- 
gencies of  war.  The  inadequacy  of  the  first  formal  state- 
ment of  the  relations  between  the  states  and  the  United 
States  was  perceived  even  before  it  was  adopted.  At  the 
close  of  1780,  it  seemed  as  if  a  crisis  had  arrived.  With  de- 
mands on  the  states  for  money  availing  little,  and  credit  al- 
most gone,  Congress  found  itself  helpless.  The  army  was 
suffering  to  the  point  of  mutiny,  from  the  lack  of  pay,  pro- 
visions, and  clothing.  Heroic  measures  were  necessary. 
"If  we  mean  to  continue  our  struggle,"  said  Washington, 
"we  must  do  it  upon  an  entirely  new  plan.  Ample  powers 
must  be  lodged  in  Congress,  as  the  head  of  the  Federal 
union,  adequate  to  all  the  purposes  of  war."*  Again, 
"  There  can  be  no  radical  cure  till  Congress  is  vested  by  the 
states  with  full  and  ample  powers  to  enact  laws  for  general 
purposes."'  Only  then  would  ruinous  delays  cease.  As  a 
step  toward  greater  efficiency  Congress,  on  the  third  of 
February,  1781,  took  into  consideration  a  resolution  offered 
by  Dr.  Witherspoon  of  New  Jersey,  that  it  was  absolutely 
necessary  that  Congress  have  power  to  superintend  the  com- 
mercial regulations  of  every  state,  and  to  lay  duties  on  all 

*  Ford,  IVriHngs  of  Wtuhington^  ix,  1 3.  '  Ibid.^  ix,  1 26. 
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imported  articles,  with  the  consent  of  nine  states.  Though 
this  was  lost,  Congress,  on  the  same  day,  recommended  to 
the  states  that  it  was  absolutely  necessary  that  it  be  vested 
with  power  to  lay  a  duty  of  five  per  cent,  ad  valorem  09  all 
goods,  with  certain  exceptions,  imported  after  May  i,  1781, 
and  to  lay  a  similar  duty  on  all  prizes  condemned  in  any  port. 
The  revenue  so  raised  was  to  be  employed  in  discharging  the 
principal  and  interest  of  the  public  debt  incurred  on  account 
of  the  war.  The  duration  of  the  grant  was  to  be  until  such 
debt  should  be  paid.*  This  resolution,  together  with  urgent 
solicitations  that  it  be  adopted,  was  sent  at  once  to  the 
states.*  The  necessity  of  the  case  was  set  forth  so  forcibly 
that  responses  began  at  once  to  come  in.  Connecticut  led, 
on  March  eighth,  closely  seconded  by  New  York.  New 
Hampshire  and  Pennsylvania  signified  their  acquiescence  in 
April,  followed  by  New  Jersey  two  months  later.  Though 
Virginia  ratified  in  May,  her  grant  was  not  to  take  eflfect  un- 
til August.  North  Carolina  and  Delaware  gave  their  con- 
sent in  the  autumn.  South  Carolina  and  Maryland  came  in 
laggardly  in  February  and  April,  1782.  Massachusetts  did 
not  make  the  grant  until  1782,  and  then  reserved  the  right  to 
appoint  the  collectors.  Georgia  had  given  evidence  of  a 
favorable  disposition,  but  Rhode  Island  remained  silent. 

Here  is  the  point  at  which  Rhode  Island  departed  from 
that  hearty  acquiescence  which  she  had  shown  in  everything 
tending  to  united  action.  The  cause  of  such  a  departure 
must  involve  some  new  element  now  entering  for  the  first 
time  into  inter-state  relations.  What  was  that  new  element? 
Congress  had  had  the  general  direction  of  the  war,  of  foreign 
affairs,  and  of  the  common  interests  of  the  states  while  strug- 
gling for  liberty.     None  of  these  involved  any  interference 

'  Joumais  of  Congress^  iii,  5  73. 

^ Rhode  Island  Archives  (MS.),  Letters,  ^780-1,  24  (Circular  of  President  of 
Congress  to  Governors). 
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with  the  machinery  of  local  government.  The  taxing  power, 
above  all,  had  been  held  in  the  hands  of  the  states.  Now  a 
tax  was  proposed  to  be  collected  in  the  state  by  an  external 
authority.  Whatever  may  have  been  the  status  of  the  states 
under  the  Continental  Congress  and  the  Articles  of  Confed- 
eration, according  to  modern  theory,  from  the  express  terms 
of  the  Articles  of  Confederation,  and  from  the  writings  of 
that  day,  it  is  evident  that  each  state  intended  to  retain  its 
"sovereignty,  freedom  and  independence,"^  saving  the 
powers  delegated  in  the  articles.  Among  those  which  they 
did  not  give  up  was  the  power  of  the  purse.  It  was  in  the 
demand  for  that  power  that  Rhode  Island  saw  an  encroach- 
ment on  her  independence,  a  doctrine  of  which  was  ex- 
pressed in  the  instructions  to  the  Congressional  delegates,  in 
May,  1776,  "to  secure  to  this  colony  in  the  strongest  and 
most  perfect  manner  its  present  established  form,  and  all  the 
powers  of  government,  as  far  as  it  relates  to  its  internal 
police  and  conduct  of  our  own  aflFairs  civil  and  religious."  * 

This  conception  of  liberty  is  the  mainspring  of  Rhode 
Island's  action  in  1781,  and  in  the  years  that  follow  down  to 
1790.  Its  full  import  was  brought  out  in  the  discussions  that 
followed  through  weary  months.  Though  the  men  at  home 
were  narrow  and  saw  the  world  about  them  only  through  the 
exaggerated  perspective  of  provincialism,  Rhode  Island's  rep- 
resentatives in  the  hall  and  in  the  field  viewed  the  situation 
aright.  From  these  men  came  the  first  expressions  of  opinion 
on  the  subject.  In  a  letter  to  Grovernor  Greene,  Gen.  James 
M.  Varnum,  delegate  in  Congress,  characterized  as  the  two 
great  points  of  weakness  in  the  government,  the  lack  of 
power  in  Congress  to  draw  out  the  resources  of  the  country, 
and  the  jealousy  existing  among  the  members  of  Congress. 
**  Prudent  caution  against  the  abuse  of   power  is  very  re- 

*  ArHcUs  of  Confederation^  Article  /. 

*  Rhode  Island  Colonial  Records^  Tii,  526. 
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quisite  for  supporting  the  principles  of  republican  govern- 
ment, but  when  that  caution  is  carried  too  far,  the  event 
may  and  probably  will  prove  alarming."*  He  realized  that 
it  was  only  a  matter  of  time  when  a  convention  must  be 
called  to  revise  the  frame  of  government. 

Not  until  the  request  of  Congress  had  been  six  months 
before  the  states,  does  there  appear  the  slightest  evidence  of 
its  consideration  in  Rhode  Island.  In  August,  1781,  the 
delegates,  Varnum  and  Mowry,  wrote  from  Congress  to  Gov- 
ernor Greene :  "  We  are  at  a  loss  to  conjecture  the  rumors 
which  have  induced  the  state  of  Rhode  Island  to  delay  com- 
plying with  the  requisition  of  Congress  respecting  the  five 
per  cent,  duty."  '  No  response  was  vouchsafed  until  Octo- 
ber, when  in  a  letter  to  Robert  Morris,  the  Governor  says  of 
the  proposed  grant :  "  We  are  unable  to  determine  on  the 
utility  of  that  measure  .  .  .  We  shall  wait  until  our  sister 
states  have  adopted  the  same,  and  whatever  is  for  the  ad- 
vantage of  the  union,  we  shall  cheerfully  accede  to." '  So 
the  matter  rested  until  General  Varnum,  relieved  by  the 
presence  of  his  colleagues  from  attendance  in  Congress,  re- 
turned home  at  the  close  of  1 781,  to  exert  his  inflence  for 
the  impost. 

Productions  from  the  pen  of  the  opposition  were  not 
wanting  before  Varnum  entered  the  arena.  A  letter  which 
appeared  in  the  Providence  Gazette  of  January  26,  1782, 
over  the  signature,  "  Dixit  Senex,"  is  typical  of  the  attitude 
of  the  party.  "  Congress,"  said  this  writer,  "  may  call  on  us 
for  money,  but  cannot  prescribe  to  us  methods  of  raising  it ; 
that  is  within  our  sovereignty,  and  lies  wholly  in  the  power 
of  our  own  legislature."*     He  anticipates  the  introduction  of 

*  RhoiU  Island  Archiva  {MS,)^  Litters,  1780^1, 47. 

*  Rhode  Island  Archives  {MS.),  Letters,  1781-s,  3. 
'  Rh4fde  Island  Colonial  Records,  ix,  485. 
^Providence  Gautte,  Jan.  26, 1782. 
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strange  tax-gatherers  and  excisemen,  and  would  debar  all 
members  of  the  legislature  from  holding  any  revenue  office. 
In  a  series  of  articles  over  the  signature  of  "  Citizen," 
Varnum  demonstrates  the  desirability  of  a  stable  revenue, 
which,  if  easily  collected,  would  prove  a  great  blessingr 
essential  to  the  ending  of  the  war.*  The  theory  of  American 
nationality  developed  by  him  was  purely  federal.  He 
says:  "Were  we  to  contemplate  the  United  States  sepa- 
rately, as  composing  thirteen  distinct  sovereignties  uncon- 
nected with  and  independent  of  each  other,  the  requisition 
in  question  would  appear  totally  absurd  and  ridiculous. 
This,  however,  is  not  the  case."*  From  the  union  under 
the  Continental  Congress,  the  Declaration  of  Independence^ 
and  the  harmonious  action  of  the  states,  he  drew  the  con- 
clusion of  the  existence  of  a  single  nation,  and  denied  the 
independence  of  the  states. 

Such  utterances  called  forth  a  champion  for  the  opposi- 
tion, hitherto  unknown  to  political  fame,  in  the  person  o£ . 
David  Howell,  a  lawyer  of  Providence,  and  a  professor  in 
Brown  University.  It  is  in  his  writings  that  we  find  the 
most  able  presentation  of  the  opposition  cause.'  The  first 
of  his  letters  in  the  Gazette^  in  reply  to  Varnum,  compared 
the  impost  proposition  to  the  Stamp  Act.  On  the  strict 
construction  of  the  Articles  of  Confederation  he  relied  for 
proof  of  the  sovereignty  of  the  states,  and  he  utterly  denied 
any  inherent  sovereignty  in  Congress.  As  a  restriction  on 
commerce,  he  opposed  the  impost.  For,  said  he,  "  It  is 
against  the  welfare  of  any  commercial  state  to  clog   and 

^  The  articles  of  Varnum,  signed  "  Ciiittn^^  are  in  the  Providence  GanetU  of 
Mar.  2, 9, 16, 23,  and  50,  Apr.  20,  and  May  18, 1782. 

^Providence  GaMetie, MdLrch  16, 1782. 

'  Howell's  articles  in  the  GaseOe  over  the  signature  "  A  Parmer,"  appeared 
March  23  and  30,  and  April  6  and  10. 
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embarrass  trade  with  any  restrictions  or  duties  whatsoever."* 
If  duties  were  necessary,  Rhode  Island  should  lay  her  own. 
On  the  assumption  that  import  duties  are  borne  by  the  im- 
porter, he  argued  that  when  duties  were  levied  under  the 
Articles  of  Confederation,  Rhode  Island  paid  one-fiftieth  of 
the  whole  amount,  but  under  the  proposed  plan,  granting 
that  she  owned  one  twenty-fifth  of  the  shipping  of  the  states, 
•she  would  pay  one  twenty-fifth  of  the  tax.  In  another  letter 
Howell  gives  a  resume  of  his  objections  to  the  impost.  He 
acknowledges  Rhode  Island's  duty  to  pay  her  quota,  but 
only  according  to  the  method  prescribed  in  the  Articles  of 
Confederation.  He  considered  it  the  most  precious  jewel  of 
a  state's  sovereignty  that  it  could  not  be  called  on  to  open 
its  purse  but  by  the  authority  of  its  own  legislature.  Should 
customs  officers  be  introduced  from  without,  there  would  be 
no  means  of  controlling  them.  The  funds  collected  would 
be  turned  into  the  general  treasury,  where  the  taxpayers 
could  not  observe  their  disbursement  If  there  was  any 
benefit  to  be  derived  from  the  power  to  lay  duties,  the  state 
should  retain  it,  for  the  inland  states  in  their  turn  would  not 
surrender  their  peculiar  privileges.  The  grant  was  further 
considered  too  indefinite.  The  time  was  not  specified  and 
the  grant  was  irrevocable.  In  short,  Rhode  Island  admitted 
lier  duty  to  pay  her  quota  of  taxes,  but  would  brook  no  de- 
parture from  the  terms  of  the  Articles  of  Confederation.  * 

Here  the  controversy  rested  for  a  brief  time.  The  Fabian 
-policy  of  the  opposition  had  kept  the  question  out  of  the 
assembly  for  more  than  a  year.  The  first  result  of  this 
struggle  was  the  retirement  of  Ellery,  Varnum  and  Mowry 
from  Congress,  and  the  election  of  delegates  less  favorable 
to  the  impost.  These  were  John  Collins,  the  future  paper 
-money  governor,  General  Ezekiel  Cornell,  Jonathan  Arnold, 

^  Providence  Gatette^  March  30, 1783. 
*/W.,  April  13, 1782. 
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and,  most  notable  of  all,  David  Howell.  The  latter  was  in- 
structed to  proceed  at  once  to  Congress,  where  he  soon  had 
occasion  once  more  to  defend  the  position  of  his  state,  this 
time  before  a  Congressional  committee.  At  the  request 
of  a  committee  appointed  to  inquire  why  Georgia  and 
Rhode  Island  had  not  granted  the  impost,  Howell  appeared 
to  defend  his  state,  As  in  his  newspaper  writings  he  had 
spoken  to  his  neighbors,  so  now  he  spoke  to  the  whole 
country.  His  objections,  as  expressed  before  the  commit- 
tee, were  four  in  number : 

1.  The  proposed  system  tended  to  raise  a  revenue  for  the 
use  of  the  general  government  and  not  of  the  state.  This 
would  be  paid  by  the  merchants,  and,  should  they  be  unable 
to  obtain  a  correspondingly  higher  price  for  their  goods, 
they  would  be  crushed  out  of  existence.  Such  a  burden 
would  rest  more  heavily  on  Rhode  Island  than  on  any  other 
state,  from  the  preponderance  of  the  mercantile  and  manu- 
facturing classes,  and  her  inability  to  produce  agricultural 
products  sufficient  for  her  own  markets. 

2.  Rhode  Island  had  suflfered  heavily  from  the  ravages  of 
war.  Newport,  which  in  1774,  sent  out  one  hundred  and 
fifty  sail,  now  sent  out  but  three.  To  compensate  for  her 
losses,  the  state  should  retain  the  power  of  laying  duties. 
More  especially  should  this  be  done  in  self  defense,  so  long 
as  the  larger  states  persisted  in  claiming  western  lands. 

3.  It  would  be  derogatory  to  the  dignity  of  a  state  to 
permit  foreign  officers  within  her  boundaries,  collecting  a 
revenue  under  some  external  authority.  All  revenue  col- 
lected in  the  state  should  be  handled  by  her  own  officers, 
and  stand  to  her  individual  credit. 

4.  The  terms  of  the  grant  were  too  indefinite.  Though 
the  intentions  of  the  present  Congress  were  honorable,  their 
successors,  by  keeping  the  national  debt  outstanding,  might 
perpetuate  the  impost.  The  states  would  be  powerless  to 
prevent  it. 
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In  closing,  Howell  suggested  two  amendments :  first,  that 
the  states  retain  the  power  of  appointing  collectors ;  second, 
that  the  revenue  collected  in  each  state  be  credited  to  the 
account  of  that  state.  Thus  the  presence  of  officers  of  the 
central  government  would  be  avoided,  and  Rhode  Island 
would  be  the  gainer,  owing  to  the  position  which  she  ex- 
pected again  to  assume  in  the  commercial  world.* 

To  counteract  Howell's  influence  at  home,  Robert  Morris 
wrote  an  elaborate  letter  to  Governor  Greene,  taking  up  the 
objections  made  by  Howell  and  disposing  of  them  one  by 
one.*  His  arguments  did  not  differ  in  substance  from  those 
employed  elsewhere  by  the  advocates  of  the  measure,  and 
were  based  on  the  propriety  of  the  act  and  the  exigencies  of 
the  time.  He  enlarged  on  the  fact  that,  to  continue  and 
lighten  the  present  burdens,  the  revenue  was  necessary. 
The  refusal  of  Rhode  Island  would  defeat  the  whole  plan. 
The  entreaties  of  Morris  were  of  no  avail,  for  the  aversion  to 
the  impost  was  too  strong  to  yield  to  persuasion. 

On  October  10,  1782,  wearied  at  the  procrastination  of 
Georgia  and  Rhode  Island,  Congress  passed  a  resolution  de- 
manding of  those  states  a  definite  answer."  Repeated  assur- 
ances of  acquiescence  left  no  doubt  as  to  the  final  action  of 
Georgia,  but  of  Rhode  Island  there  was  no  hope.  With  the 
question  now  fairly  put  before  the  state,  Howell,  in  writing  to 
his  friend  Theodore  Foster,  said :  **  The  crisis  has  at  length 
arrived.  ...  I  hope  those  who  have  undertaken  to  contend 
for  the  liberties  of  their  country  and  retain  the  zeal  of  1775 
will  [display]  it  on  this  occasion.  ...  I  doubt  not  my 
friend  but  you  will  make  every  honorable  effort  to  prevent 
this  fatal  measure  from  being  carried  into  effect.  ...  I  hope 
every  exertion  will  be  made  on  the  occasion  by  the  friends 

*  Rhode  Island  Archives  (MS.),  Letters,  1781-2,  July  30, 1782. 
^  Rhode  Island  Archives  {MS.),  Letters,  1782-39  '• 

•  yournals  of  Congress,  iv,  86. 
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of  liberty  and  free  trade.  .  .  .  Should  it  be  adopted,  I  shall 
no  longer  consider  myself  as  the  representative  of  a  sov- 
ereign and  free  state,  but  wish  to  be  recalled.  But  I  cannot 
suspect  the  firmness  of  our  assembly.  I  hope  they  will  not 
be  driven  into  any  measure.  This  is  but  an  entering  wedgfe, 
others  will  follow,  a  land  tax,  a  poll  tax  and  an  excise."  * 
To  Moses  Brown,  Howell  expressed  his  conviction  that  the 
state  of  Rhode  Island  would  support  him  in  his  opposition 
to  the  impost.'  Both  Howell  and  Arnold  endeavored  to  im- 
press the  assembly  with  the  necessity  of  withholding  the 
impost  while  the  western  lands  were  still  held  by  some  states 
to  the  prejudice  of  others.'  In  a  last  appeal  the  delegates 
even  questioned  the  right  of  the  assembly  to  make  such  a 
grant.  Would  it  not,  they  argued,  be  an  infringement  on 
the  rights  of  future  assemblies,  to  make  such  a  perpetual 
grant  of  money?  Why  should  they  not  cling  to  the  old 
method,  under  which  Rhode  Island  had  ever  been  ready  to 
contribute  to  the  extent  of  her  ability? 

While  the  impost  was  pending  before  the  assembly,  Con- 
gress called  for  the  quotas  of  supplies  from  the  states  for  the 
ensuing  year.  Howell  made  an  attempt  to  secure  the  col- 
lection of  this  tax  separately  from  the  state  taxes,  to  be  sub- 
ject only  to  the  order  of  Congress,  or  of  the  Superintendent 
of  Finance.  But,  instead  of  this,  was  adopted  a  plan  em- 
bodying the  same  thought,  and  further,  the  appointment  of 
a  receiver  in  each  state  to  hold  the  funds.  The  receiver  was 
to  have  the  rights  possessed  by  the  state  treasurers  against 
delinquent  collectors.^  The  making  of  collectors  responsible 
to  a  receiver,  instead  of  to  the  treasurer,  was  considered  by 
Howell  and  Arnold  a  sufficient  departure  from  established 

'  Fosttr  Correspondtnce  {MS,)^  i,  ao. 

•  Alosis  Brown  Papers  (^JkTS.),  iv,  23. 

•  Rkode  Island  Archives  {MS.),  iMUrs,  178M-S,  23. 

•  youmais  ofCongresSf  it,  91. 
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custom  to  warrant  their  strongest  opposition.  The  appoint- 
ment of  a  receiver  was  but  one  degree  less  obnoxious  than 
the  appointnient  of  customs  officers  by  Congress.  It  would, 
they  contended,  supersede  in  part  one  of  the  state  officers, 
and  introduce  a  new  functionary  unknown  to  the  constitu- 
tion, and  irresponsible  to  the  people.' 

The  assembly  met  at  East  Greenwich  on  the  last  Monday 
in  October,  and  on  the  first  day  of  November,  with  fifty- 
three  of  the  whole  number  sixty-eight  present,  voted  unani- 
mously against  the  impost.*  In  reporting  the  result  to 
Congress,  Speaker  Bradford  stated  three  reasons  for  rejec- 
tion: 

1.  The  plan  would  be  unequal  in  operation,  bearing  most 
heavily  on  the  commercial  states. 

2.  It  proposed  to  introduce  into  the  state,  officers  unknown 
and  irresponsible  to  the  state  government  Hence  the 
measure  would  be  unconstitutional. 

3.  The  grant  was  not  limited  in  time.  Since  Congress 
was  not  accountable  to  the  states  for  its  expenditures,  it 
would  be  placed  in  an  independent  position,  repugnant  to 
the  liberties  of  the  state. 

The  writer  hastened,  however,  to  assure  Congress  of  the 
loyalty  of  the  state,  and  her  willingness  to  bear  her  share  of 
the  burdens  of  the  nation.'  Along  with  the  rejection  of  the 
impost,  as  if  in  anticipation  of  the  tumult  that  act  was  to 
excite,  instructions  were  sent  to  the  delegates  in  Congress, 
"  To  vindicate  and  support  with  a  becoming  firmness  on  all 
occasions,  such  of  the  acts  of  the  General  Assembly  of  this 
state  as  respect  the  United  States  at  large,  and  to  use  their 

^  Rhode  Island  Archives  (^MS),  LeUers^  1782-3,  30. 

^Previdenee  Goieite,  Nov.  2, 1782.  As  the  question  did  not  come  before  the 
iq>per  house,  it  does  not  appear  on  the  MS.  records. 

■  Joumais  of  Con^ess^  iv,  116. 
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Utmost  exertions  to  prevent  any  infringement  being  made  on 
the  sovereignty  and  independence  thereof."  * 

The  scene  now  changes  to  the  halls  of  Congress,  where 
Bradford's  official  announcement  was  not  read  until  Decem- 
ber twelfth.  The  unofficial  report  had  been  but  a  few  days  in 
reaching  the  expectant  ear  of  Congress.  When,  on  Decem- 
ber sixth,  a  resolution  was  passed,  urging  compliance  with 
the  requisition  for  1783,  a  provision  was  inserted  that  a  dep- 
utation be  sent  to  Rhode  Island  to  impress  the  necessity  of 
the  impost*  In  spite  of  the  protest  of  Howell  and  Arnold, 
such  a  deputation  was  appointed.'  The  action  of  Rhode 
Island  becoming  known  unofficially,  a  committee,  on  De- 
cember eleventh,  reported  a  letter  to  be  sent  to  the  governor 
of  that  state  remonstrating  against  such  action,  and  demand- 
ing a  special  session  of  the  assembly  to  reconsider  the  ques- 
tion and  receive  the  message  of  the  deputation.*  On  receipt 
of  Bradford's  letter,  a  long  reply  was  at  once  drawn  up  to 
disprove  the  allegations  contained  in  it.^ 

Rumors  now  began  to  come  in  that  Maryland  was  medi- 
tating a  revocation  of  her  grant.  Delaying  their  departure 
to  learn  the  truth,  the  Rhode  Island  deputation  did  not  set 
out  until  December  twenty-second.  Half  a  day's  journey 
from  Philadelphia,  they  were  overtaken  by  the  news  that 
Virginia  had  repealed  her  grant.  They  at  once  returned 
and  two  days  later  were  discharged  from  their  mission.  The 
response  of  Rhode  Island  was  a  new  departure.  No  other 
state,  however  it  hampered  its  grant,  had  refused  outright. 
Though  it  had  almost  been  assured  that  she  would  reject  the 
impost,  still  the  announcement  that  she  had  actually  done  so 
created  a  profound  sensation.     As  the  news  spread  through 

*  Acts  and  Resohfes  of  the  General  Assembly  (^AfS,),'Sov,  2, 1782. 
'  journals  of  Congress^  vf^\\^\  Gilpin,  Madison  Papers^  i,  225. 

»  Rhode  Island  Archives  {MS.),  Letters,  1782-3,  33. 

*  Journals  of  Confess,  iv,  n6.  *  IHd,,  iv,  1 18. 
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the  states,  comment  was  by  no  means  in  all  cases  depreca- 
tory. Many  people  were,  in  the  words  of  a  Pennsylvanian, 
"pleased  to  find  that  the  State  of  Rhode  Island  ....  have 
unanimously  resolved  not  to  invest  them  with  the  power  of 
levying  five  per  cent."  * 

Through  the  whole  struggle,  David  Howell  had  stood  out 
as  the  chief  opponent.  Again  and  again  he  had  obstructed 
the  cherished  plans  of  the  government.  Now  he  had  de- 
feated the  most  important  of  all.  His  own  feelings  at  the 
defeat  of  the  impost  found  expression  in  an  address  to  the 
people  of  Rhode  Island,  wherein  he  declared  that  their  op- 
position to  British  oppression  would  not  rank  the  state 
higher  in  the  annals  of  America,  than  the  firmness  and  una- 
nimity with  which  they  rejected  the  impost.'  With  Howell's 
influence  predominant,  it  was  felt  that  hope  for  a  change  of 
sentiment  in  Rhode  Island  was  vain.  To  destroy  his  influ- 
ence, on  the  same  day  that  the  deputation  to  Rhode  Island  was 
appointed,  a  committee  was  chosen  to  inquire  into  the  author- 
ship of  certain  statements  which  had  lately  appeared  in  the 
newspapers.  Through  these  publications  it  was  feared  that, 
"  as  well  the  national  character  of  the  United  States  and  the 
honor  of  Congress,  as  the  finances  of  the  said  state,  may  be 
injured  and  the  public  service  greatly  retarded."  • 

The  committee  reported  that  they  had  particularly  noted 
a  letter  in  the  Boston  Gazette  of  November  10,  1782,  under 
the  heading.  Providence^  purporting  to  have  been  written 
from  Philadelphia  to  a  man  in  that  town.  The  questionable 
passage  was  in  these  words:  "This  day  letters  have  been 
read  in  Congress  from  Mr.  Adams  of  the  sixteenth  of 
August,  and  Mr.  Dumas,  his  secretary,  of  the  nineteenth. 

*  Prcvidence  Gatette,  Dec.  18, 1782. 
'  IHd^  April  12, 1782. 

»  Gilpin,  Madison  Paptrs,  i,  223 ;  Rhode  Island  Arckivis  (iV^.),  LetUrs^  H^^-St 
55, 44,  where  there  is  a  certified  copy  of  the  motion. 
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The  loan  he  is  negotiating  fills  as  fast  as  could  be  expected. 
The  national  importance  of  the  United  States  is  constantly 
rising  in  the  estimation  of  European  powers  and  the  civilized 
world.  Such  is  their  credit  that  they  have  of  late  failed  in 
no  application  for  loans,  and  the  only  danger  on  that  score  is 
that  of  contracting  too  large  a  debt/'*  Investigation,  said  the 
committee,  had  proved  the  statements  ill  founded  and  un- 
true. From  internal  evidence  it  was  suspected  that  the 
author  was  a  member  of  Congress.  To  reach  the  truth  in 
the  matter,  the  Secretary  of  Foreign  Affairs  was  directed  to 
request  from  the  executive  of  Rhode  Island  the  discovery  of 
the  author.  That  such  a  course  was  unnecessary,  there  is 
good  evidence,  for  Madison  says :  "  The  unanimous  suspic- 
ions were  fixed  on  Mr.  Howell."  But  it  was  thought  that  a 
detection  of  the  person  suspected  "would  destroy  in  that 
state  that  influence  which  he  exerted  in  misleading  its  coun- 
sels with  respect  to  the  impost."  * 

Mr.  Howell  having  acknowledged  the  authorship  of  the 
writings  in  question,  it  was  moved  that  the  Secretary  of  For- 
eign Affairs  be  discharged  from  his  instructions,  because  of 
"  Mr.  Howell,  a  delegate  from  the  State  of  Rhode  Island,  hav- 
ing acknowledged  himself  the  author  of  the  extract  of  the 
letter  quoted  in  the  report  of  the  committee."  *  Howell  at 
once  moved  to  postpone  this  motion  which  placed  his  name 
on  the  journal  in  such  a  connection,  to  consider  a  similar 
motion,  accompanied  by  a  formal  acknowledgement  of  the 
writings  with  his  justification.  He  denied  the  authority  of 
Congress  over  his  correspondence  with  the  state  executive. 
The  very  existence  of  such  a  committee,  he  declared,  was 

^  For  this  and  other  extracts  appearing  in  the  newspapers,  and  the  proceedings 
of  Congress  thereon,  see  certified  copy  of  the  proceedings  of  Congress  in  Hkode 
Island  Archives  (MS,),  LetUrs,  1782-3;  also  Journals  of  Congress,  iv,  118.  For 
publication  see  Providence  Gautte,  Nov.  2, 1782. 

*  Gilpin,  Madison  Papers,  \,  223. 

•  Journals  of  Congress,  iy,  120;  Gilpin,  Madison  Popers,  i,  223. 
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derogatory  to  the  dignity  of  Congress,  and  tended  to  estab- 
lish a  precedent  dangerous  to  the  freedom  of  the  press,  the 
palladium  of  liberty  both  civil  and  religious.  He  maintained 
that  the  writings  in  question  were  substantially  true,  as  could 
be  proven  by  documents  then  in  the  possession  of  Congress. 
But  he  protested  against  the  publication  or  placing  on  the 
journal  of  one's  utterances  in  a  mutilated  form.  The  original 
motion  prevailed,  followed  by  another,  made  by  Hamilton, 
that  "  Congress  having,  in  respect  to  the  Articles  of  Confed- 
eration, admitted  on  their  journals  an  entry  of  a  motion 
made  by  Mr.  Howell,  seconded  by  Mr.  Arnold,  highly  de- 
rogatory to  the  dignity  and  honor  of  the  United  States  in 
Congress  assembled:  Resolved,  that  a  committee  be  ap- 
pointed to  report  such  measures  as  it  will  be  proper  for 
Congress  to  take  thereon."  *  Accordingly  the  Secretary  of 
Foreign  Affairs  was  directed  to  transmit  Howell's  motion, 
together  with  a  statement  of  the  foreign  loans  to  the  execu- 
tive of  Rhode  Island,  with  a  view  of  proving  the  falsity  of  the 
writings.*  But  when,  two  weeks  later,  Arnold  moved  to  for- 
ward to  his  state  executive  certain  letters  substantiating 
Howell's  disputed  statements,  the  motion  was  postponed. 
That  the  circumstance  might  not  be  used  by  Howell  in  justi- 
fication of  his  action,  the  matter  was  referred  to  a  committee, 
and  the  proceedings  on  the  whole  affair  were  placed  on  the 
secret  journal.'  Such  procedure  was  irregular  and  adopted 
only  in  the  last  extremity,  to  bafHe  Howell  in  attempting  to 
make  his  position  secure  at  home.  It  was  even  doubted  by 
some,  whether  it  was  within  the  jurisdiction  of  Congress  to 
do  so.*     Realizing  that  they  had  overshot  the  mark,  and  fear- 

'  youmab  of  Congress^  iv,  122;  Rhode  Island  Archives  {MS.)^  Letters,  178^-^9  2. 

*  youmais  ofC&ngras,  iy,  122-3. 

*  Secret  Jimrnals  of  Congress,  i,  249;  Rhode  Island  Archives  {AfS.),  Letters, 

*  GStpin,  Madison  Papers,  i,  246. 


Digitized  by  VjOOQIC 


g6  RHODE  ISLAND  AND  THE  UNION  [204 

ing  that  greater  harm  than  advantage  would  come  from  the 
affair,  Congress,  on  January  fourteenth,  voted  to  transmit  to 
Rhode  Island  Arnold's  motion,  with  the  documents  therein 
mentioned/ 

When  the  contest  was  virtually  at  an  end,  the  whole 
matter  was  laid  before  the  assembly.  The  expression  of 
that  body's  approbation  of  the  acts  of  the  delegates  was 
made  in  a  series  of  resolutions,  transmitted  to  Congress. 
These  were : 

( 1 )  "  That  the  motion  containing  a  declaration  and  protest 
made  by  Mr.  Howell  and  seconded  by  Mr.  Arnold,  as  entered 
on  the  journals  of  Congress,  of  the  eighteenth  day  of  Decem- 
ber, in  the  year  1782,  appears  to  be  just,  true  and  proper, 
aud  that  this  general  assembly  do  highly  approve  of  the 
conduct  of  the  delegates  in  making  said  motion,  declaration 
and  protest." 

(2)  "That  the  extracts  of  letters  from  the  secretary  of  for- 
eign affairs,  laid  before  this  general  assembly,  do  fully  justify 
the  representations  made  by  this  state  to  its  delegates  in  re- 
gard to  the  success  of  the  late  applications  of  Congress  for 
foreign  loans,  and  in  regard  to  our  credit  and  reputation  in 
Europe." 

(3)  That  this  general  assembly  entertain  a  high  sense 
of  the  meritorious  services  rendered  to  the  state  and  to 
the  cause  of  freedom  in  general  by  the  firm  and  patriotic 
conduct  of  the  said  delegates,  particularly  in  their  strenuous 
exertions  to  defeat  tlie  operations  of  measures,  which  the 
state  considered  dangerous  to  public  liberty. 

(4)  That  his  excellency,  the  governor  of  this  state,  return 
an  answer  to  the  aforesaid  letter  of  his  excellency,  the  presi- 
dent of  Congress,  enclosing  a  copy  of  these  resolutions." ' 

Rhode  Island  had  repeatedly  declared  her  willingness  to 

*  Journals  o/Congress^  iv,  142. 

» Acts  andResohts  of  the  General  Assembly  {MS,),  Feb.  8, 1783. 
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raise  her  quota  of  the  national  revenue,  provided  it  could  be 
raised  by  state  authority.  Having  carried  her  point  against 
the  five  per  cent,  impost,  she  at  once  laid  an  import  duty 
exactly  like  that  proposed  by  Congress.* 

The  contest  over  the  import  duty  had  proved  the  Rhode 
Island  champion  to  be  the  ultra  state- rights  member  of 
the  Continental  Congress.  Holding  strong  opinions,  and 
forced  often  to  maintain  them  against  great  odds,  he  some- 
times overstepped  the  bounds  of  parliamentary  courtesy, 
and  practiced  a  vigorous  obstruction  policy.  Of  his  sincerity 
and  singleness  of  purpose  there  is  ample  evidence,  not  only 
in  his  own  public  writings,  but  in  his  private  correspondence. 
To  Theodore  Foster  he  wrote :  **  I  wish  my  constituents  to 
know  every  sentiment  I  have  advanced  and  every  vote  I 
have  given.  If  I  have  been  wrong  I  may  then  be  informed 
of  it  and  put  right.  If  I  have  been  right  I  shall  receive  that 
approbation  from  the  good  and  virtuous  which  every  earnest 
servant  of  the  public  is  entitled  to.  This  is  the  reward  I 
covet."' 

Were  further  evidence  required,  it  could  be  found  in  the 
letters  of  his  colleague.  Dr.  Arnold.  Of  Howell  he  said : 
"  It  appears  to  have  been  his  first  and  only  wish  to  serve  his 
country  generally,  and  especially  his  constituents,  with  un- 
shaken fidelity.  .  .  .  He  clearly  understood  the  Articles  of 
Confederation,  and  distinguished  between  the  rights  relin- 
quished and  those  retained.  ...  He  has  vindicated  himself 
with  a  firmness  becoming  a  representative  of  a  free  state.'" 

In  reviewing  Rhode  Island's  action  on  the  impost,  its 
motives  may  be  reduced  to  three : 

( 1 )  A  misunderstanding  of  the  effects  of  an  import  duty. 

(2)  Anxiety  respecting  the  disposal  of  western  lands. 

*  Prcvidtnce  GautU^  Mtrch  15, 1783. 

*  Foster  Correspondence  (AfS.),h  *>• 

»  RAode  Island  Archives  {MS,),  Letters,  178^3, 34. 
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(3)  A  jealousy  of  yielding  to  outside  authority  any  power 
over  her  internal  affairs. 

In  relation  to  an  impost,  Rhode  Island  stood  in  a  peculiar 
position.  She  was  the  only  small  state  in  which  commerce 
and  manufactures  predominated.  No  state  was  so  depend- 
ent on  its  neighbors  for  agricultural  products.  To  restore 
the  former  commerce  of  the  state  was  the  dream  of  the  new 
race  of  merchants.  Free  trade  was  to  be  the  foster-mother 
of  their  enterprise,  but,  they  agreed,  should  a  duty  be  levied, 
it  must  be  paid  by  the  importer.  He  might  or  might  not  be 
able  to  add  this  to  the  price  of  his  goods.  In  case  it  was 
added,  the  neighboring  states  would  probably  raise  corres- 
pondingly the  price  of  their  products.  The  proceeds  from 
the  duty,  instead  of  remaining  in  the  state  to  balance  this 
enhanced  price,  would  be  withdrawn  for  the  use  of  the  gen- 
eral government.  Should  the  neighboring  states  be  pro- 
voked to  lay  an  embargo  against  her,  the  state  would  be  in 
a  sorry  plight. 

The  attitude  of  the  state  toward  the  public  domain  was 
similar  to  that  of  New  Jersey,  in  that  she  did  not  contend  for 
national  jurisdiction  over  the  territory.'  She  simply  de- 
manded that  the  proceeds  from  the  sale  of  such  lands  should 
accrue  to  the  benefit  of  the  general  treasury.  In  accordance 
with  their  instructions  from  the  first  discussions  of  the  sub- 
ject her  delegates  contended  earnestly  "  for  this  state's  pro- 
portion of  vacant  or  back  lands." '  Filled  with  this  plan  for 
the  solution  of  the  financial  difficulties  of  the  nation,  Rhode 
Island  refused  to  yield  her  peculiar  advantages  until  she  was 
assured  of  a  fair  share  of  the  proceeds  of  this  great  domain. 

The  extreme  individualism  developed  in  the  people  of 
Rhode  Island  by  their  history  and  surroundings  was  a 
marked   trait   in   their   character.     A   century  of  constant 

*  JourtuiU  of  Congress^  ii,  605. 

•  Acts  and  Resolves  of  the  General  Assembly  {MS,),  Nov.  2, 1782. 
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Struggle  to  preserve  their  chartered  rights  had  created  a  jeal- 
ousy of  all  outside  interference  in  their  affairs,  which  it  re- 
quired but  the  proposition  to  transfer  to  Congress  the  power 
of  collecting  a  revenue  within  the  state  to  rouse.  In  her  re- 
fusal to  grant  this  power  to  Congress,  Rhode  Island  for  the 
first  time  opposed  the  united  will  of  the  states. 

But  as  the  prospect  of  securing  the  grant  of  the  impost 
faded,  the  necessity  of  a  stable  revenue  became  more  and 
more  painfully  evident.  The  opening  of  the  year  1783 
found  the  revenue  the  topic  for  consideration  before  Con- 
gress. To  heighten  their  anxieties,  a  memorial  was  pre- 
sented from  the  officers  of  the  army,  setting  forth  in  the 
strongest  terms  their  desperate  situation.  Dissatisfaction 
was  gaining  ground  in  the  ranks  on  account  of  the  pay 
which  was  in  arrears.  It  was  fully  realized  that  the  public 
debt  must  be  paid  or  the  interest  met.  The  former  was  out 
of  the  question ;  the  latter  became  an  imperative  necessity. 
Under  the  existing  powers  of  Congress,  this  interest  must 
be  met  by  requisitions,  or  by  the  establishment  of  perma- 
nent funds  in  the  states.  The  first  had  proved  impracticable ; 
the  second  would  rouse  state  jealousies.  The  late  ex- 
periences with  Rhode  Island  made  hope  in  this  direction 
almost  vain.  The  only  resource  left  was  to  obtain,  through 
additional  powers  conferred  on  Congress,  a  general  revenue^ 
but  under  such  restrictions  as  would  make  it  acceptable  to 
the  unwilling  members.  The  declaration  by  supporters  of  a 
liberal  construction  of  the  powers  of  Congress  that,  as  that 
body  was  authorized  to  borrow  money,  it  had  the  power  to 
raise  money  to  repay  it,  stirred  the  strict  construction  spirit 
of  Rhode  Island.*  Her  delegates  asserted  that  no  power 
not  expressly  authorized  by  the  Articles  of  Confederation 
could  be  exercised,  and  that  any  argumentative  construction 
was  abhorrent  to  freedom. 

'  Gilpin,  Madison  Papers^  i,  296. 
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The  deliberations  of  Congress  crystallized  into  a  resolu- 
tion, proposing  to  the  states  for  their  ratification  a  plan  for 
raising  a  revenue,  which  was  adopted  on  April  eighteenth, 
1783.  The  Rhode  Island  delegates,  together  with  Hamilton, 
and  Higginson  of  Massachusetts,  voted  in  the  negative.*  As 
it  went  out  to  the  states,  the  scheme  included : 

( 1 )  A  duty  on  imports. 

(2)  A  permanent  revenue,  to  continue  twenty-five  years, 
to  be  raised  by  the  states  to  meet  the  annual  quotas  of 
fifteen  million  dollars. 

(3)  An  amendment  to  the  Articles  of  Confederation 
changing  the  basis  of  apportionment  of  taxes  among  the 
states  from  that  of  real  estate  to  an  apportionment  according 
to  population. 

This  plan,  which  was  to  take  eflTect  when  agreed  to  by  all 
the  states,  was  essentially  a  revival  of  the  plan  of  1781, 
modified  in  some  particulars.  It  provided  for  a  specific 
duty  on  liquors,  tea,  coffee,  cocoa,  pepper,  and  sugar,  and  an 
ad  valorem  duty  of  five  per  cent,  on  all  other  imports.  The 
proceeds  were  to  be  employed  in  paying  the  debt  incurred 
by  the  war.  In  the  discussion  of  the  plan  of  1781,  objection 
had  been  made,  particularly  by  Howell,  that  the  term  of  the 
grant  was  too  indefinite;  that  by  neglecting  to  discharge 
the  public  debt  the  grant  might  be  made  perpetual.  To 
obviate  this  objection,  the  act  was  limited,  illogically  per- 
haps, to  twenty-five  years.  Again,  it  had  been  objected, 
that  there  would  be  introduced  into  the  state  officers  ap- 
pointed by  Congress  and  unaccountable  to  the  state  govern- 
ment. But  since,  to  have  left  this  function  to  be  exercised 
by  officers  both  appointed  by  and  responsible  to  the  state 
would  have  been  to  continue  the  old  system,  a  compromise 
gave  the  appointment  of  these  officers  to  the  state,  but  re- 
tained the  control  of  them  in  Congress.    Profiting  by  another 

*  Journals  of  Congress^  iv,  190. 
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criticism  of  the  former  plan,  the  states  were  to  receive  an 
annual  statement  of  the  receipts  under  the  law.  To  say  that 
Rhode  Island  was  the  cause  of  the  features  peculiar  to  this 
plan,  would  be  too  sweeping  an  assertion.  It  is  interesting 
to  note,  however,  that  every  change  in  the  part 'providing  for 
an  impost,  excepting  the  introduction  of  a  specific  duty,  was 
suggested  by  that  state  in  her  objections  to  the  impost 
of  1781. 

Along  with  this  scheme  was  issued  an  address  to  the 
states,  emphasizing  the  desperate  circumstances  of  the 
national  finances,  as  well  as  the  relief  to  be  expected  from 
the  proposed  measure.  The  situation  was  brought  out  more 
clearly  by  accompanying  documents,  among  which  was  the 
letter  sent  to  Rhode  Island,  on  December  sixteenth,  1782,  in 
answer  to  that  state's  rejection  of  the  impost,  inserted  as 
containing  a  most  carefully  prepared  reply  to  the  objections 
to  the  plan  of  1781.  This  is  the  letter  which  Howell  said 
would  "  remain  on  the  journal  of  Congress  as  a  monument 
of  the  ingenuity  and  zeal  of  the  day  in  which  it  was  written."^ 
It  Mras  hoped  that  with  so  many  concessions,  the  new  impost 
might  receive  the  support  of  all.  But  that  this  letter  should 
now  be  reissued  and  brought  to  the  notice  of  all  the  states, 
did  not  tend  to  incline  Rhode  Island  toward  compliance. 
That  it  was  not  merely  the  specific  duty  that  displeased  the 
delegates  of  that  state,  but  that  they  were  firmly  set  against 
the  whole  system,  was  soon  evident.  The  only  specific  ob- 
jection made  by  them  still  remaining,  was  that  the  collectors 
were  removable  by  Congress.  Now  they  took  refuge 
behind  this  single  point,  and  fought  as  hotiy  as  ever.  Ex- 
pressing their  strong  disapproval  of  the  plan,  they  laid  it 
before  the  general  assembly  for  their  consideration.  The 
appointment  of  customs  officers  under  this  system,  they 
alleged,  would  be  incompatible  with  the  state  constitution, 

*  Rhode  Island  Arehiva  {MS,)^  Letters ^  '7^3-3%  22. 
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which  provided  for  annual  appointments.  The  appointment 
of  officers  to  become  independent  of  the  authority  appoint- 
ing them  would  be  a  constant  menace  to  justice.^ 

The  proposition  so  vigorously  urged  upon  the  states  was 
first  acted  on  by  Delaware,  followed  in  early  summer  by 
Pennsylvania.  In  Rhode  Island,  for  a  whole  year,  no  official 
notice  of  the  matter  was  taken.  The  only  references  to  it 
are  in  the  letters  of  the  delegates,  and  in  brief  notes  in  the 
newspapers.  It  was  on  September  eighth,  1783,  in  a  letter 
reviewing  the  subjects  then  before  Congress,  that  Howell 
and  EUery  first  commented  on  the  measure.'  A  memorial 
from  Massachusetts,  protesting  against  the  half  pay  of  army 
officers  and  the  prevailing  high  salaries,  furnished  the  text 
of  their  discourse.'  That  state  enumerated  her  grievances, 
and  applied  for  redress,  but  at  the  same  time  carefully  kept 
her  grasp  on  the  purse-strings.  Herein,  it  was  thought,  lay 
the  protection  of  the  states.  "  Had  the  state  of  Massachus- 
etts granted  Congress  the  revenue  they  request,  what  would 
have  remained  in  their  hands  to  give  weight  to  their  remon- 
strances against  the  commutation  and  high  salaries,  or 
against  any  other  grievance?"*  In  other  words,  the  custom 
followed  by  the  British  House  of  Commons  of  voting  annual 
supply  bills,  was  the  proper  mode  of  curbing  authority. 
"  The  power  of  the  purse,"  said  the  delegates,  "  is  the  touch- 
stone of  freedom  in  all  states.  If  the  people  command  their 
own  money  they  are  free ;  but  if  their  sovereign  commands 
it  they  are  slaves.  All  other  strings  in  government  take 
their  tone  from  the  mode  of  raising  money.  An  alteration, 
therefore,  in  the  mode  of  raising  money,  is  an  alteration  of 

'  Staples,  Rhode  Island  in  the  Continental  Congress^  435. 

•  Letter  to  (jov.  Greene,  Rhode  Island  Archives  {MS,),  Letters,  1^3-5^  ^ 

•  Journals  of  Congress,  iy,  276. 

•  Letter  from  delegates  to  Gov.  Greene,  Rhode  Island  Archives  {JIfSJ),  Letters^ 
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the  Constitution.  It  is  an  essential  and  radical  change.  .  .  . 
It  is  altering  the  center  of  gravity.  It  is  like  transferring  the 
fee  simple  of  an  estate.  It  is  like  putting  your  weapon  of 
defense  into  another  man's  hand.*'  *  The  doctrine  of  implied 
powers  was  particularly  to  be  reprehended.  Grant  the  power 
of  laying  an  impost,  and  admit  of  powers  by  implication,  and 
liberty  would  take  its  flight.  Should  such  pernicious  doc- 
trines be  recognized,  the  future  would  see  **  Continental  taxes 
collected  by  continental  officers,  under  the  laws  of  Congress, 
and  offenders  against  these  laws  .  .  .  liable  to  be  carried 
into  any  part  of  the  United  States  for  trial,  and  that  before 
continental  judges  appointed  by  Congress.  Such  in  time 
might  be  the  bitter  fruit  of  this  evil  tree — a  continental  im- 
post.'" 

Again,  on  the  fifth  of  the  following  February,  Howell  in- 
veighs against  the  impost.  This  time  it  was  a  remonstrance 
from  Connecticut  on  the  same  question  of  half  pay,  which 
called  up  the  matter.  His  imagination  pictured  the  Congress 
of  the  future,  holding  in  one  hand  the  purse,  and  in  the  other 
a  sword  above  the  heads  of  the  trembling  and  impotent 
states.  For  "  if  the  states  give  up  to  Congress  the  power  of 
raising  money  from  them,  and  of  disposing  of  that  money, 
their  particular  sovereignty  will,  in  fact,  be  all  absorbed  in 
one  mighty  sovereignty,  against  the  abuses  of  which  they 
will  retain  only  the  power  of  complaining,  and  receiving  for 
answer  that  they  can  have  no  remedy."*  The  opprobrium 
cast  upon  the  state  at  the  present  time  would  find  its  ample 
compensation  in  the  approbation  of  the  future.  Then,  said 
he,  let  the  states  "  govern  themselves — maintain  their  separ- 
ate sovereignties — and  adhere  strictly  to  the  principles  of 

*  Letter  from  delegates  to  Goy.  Gttene,  HAcde  Island  Archives  (MS,),  Letttrs^ 
^IMd.  *Ibid^22. 
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their  union  and  alliance  with  each  other,  and  in  a  word,  do 
justice." ' 

To  the  influence  of  these  leaders  of  opinion  were  added 
occasional  contributions  to  the  public  press,  on  the  question 
of  the  hour.  As  early  as  May,  1783,  Madison  wrote  to  Ed- 
mund Randolph  of  the  impost :  "  In  Rhode  Island  they  are 
attacking  it  in  the  newspapers."  *  Yet,  considering  the  im- 
portance of  the  question,  and  the  active  part  taken  by  the 
Rhode  Island  delegates,  the  papers  are  strangely  silent 
Perhaps  the  leaders  believed  that  their  views  on  the  whole 
question  of  a  Continental  impost  had  been  suiHciently  em- 
phasized on  previous  occasions.  The  attack  of  which  Madi- 
son wrote  was  made  by  "  Dixit  Senex  "  in  the  Gazette.  He 
contended  that  not  only  taxation,  but  every  power  of  gov- 
ernment, should  reside  in  the  legislature.  This  position  was 
characteristic  of  Rhode  Island,  for  her  assembly  had  always 
been  and  was  long  to  continue  to  be  the  most  absolute  legis- 
lative body  in  America.  Taxation,  he  declared  to  be  the 
natural  instrument  of  tyranny.  Said  he,  "  I  never  wish  for 
the  power  of  raising  devils  I  have  not  the  power  of  laying."' 

**  Casca,"  in  the  Gazette  of  October  eleventh,  admitted  that 
the  promoters  of  the  impost  were  honest,  but  dishonesty 
might  follow.  After  risking  everything  to  establish  "  free 
republics,"  it  seemed  folly  to  part  with  everything  "  to  es- 
tablish one  great  sovereignty.  Difficulty  in  obtaining  money 
is  the  best  assurance  of  its  wise  use."  * 

Another  writer,  more  than  a  year  later,  congratulated  the 
nation  on  the  fact  that  there  were  thirteen  republics  instead 
of  one.     To  him,  the  only  logical  outcome  of  the  measure  of 

*  Letter  from  delegate*  to  Goy.  Greene,  Rhode  Island  Archives  (MS.),  ZeOerSp 

*  Gflpin,  Madison  Papers,  i,  54r. 

*  Providence  GautU,  May  10, 1783. 

*  Providence  GcateUe,  Oct.  1 1, 1783. 
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February  third,  1781,  and  April  eighteenth,  1783,  would  be 
to  create  a  mighty  Continental  legislature,  in  time  to  merge 
and  swallow  up  the  legislatures  of  the  particular  states."^ 

When,  in  reply  to  Rhode  Island's  inveighings  against  the 
impost,  the  distress  of  the  public  treasury  was  pleaded,  the 
constant  rejoinder  was  that  the  relief  was  to  be  found  in  the 
public  lands.  Among  the  amendments  proposed  by  Rhode 
Island  to  the  Articles  of  Confederation,  was  one  providing 
for  the  cession  of  western  lands  to  the  general  government.' 
During  the  year  1782,  the  public  domain  became  a  leading 
question  in  politics.'  An  inclination  among  the  large  states 
was  manifested  to  accede  to  the  demands  of  the  smaller  ones. 
Tenders  of  cession  made  by  New  York'  and  Virginia*  came 
before  Congress  for  debate  in  the  spring  of  1782,  at  the  time 
when  Howell  made  his  first  appearance  in  that  body.  Soon 
after  the  election  the  Rhode  Island  delegation  was  advised 
in  regard  to  the  vacant  lands,  that ''  this  state  conceives  itself 
to  be  invested  with  a  perfect  and  indisputable  right,  in  com- 
mon with  her  sister  states,  to  the  said  lands."  ^  In  the  in- 
structions given  at  the  time  of  Rhode  Island's  rejection  of 
the  impost,  the  delegates  were  again  charged  "  to  contend 
earnestly  for  this  state's  proportion  of  vacant  or  back  lands.*'* 

Owing  to  the  strength  of  opposing  factions  the  prospects 
of  success  were  not  flattering.  Howell,  as  a  member  of  the 
committee  on  public  credit,  proposed  to  bring  up  the  subject 
of  the  back  lands,  for  he  thought  they  would  undoubtedly 
furnish  a  means  of  restoring  public  credit.  But,  though  the 
question  was  debated  long  and  hotly,  and  on  some  occasions 

*  Providence  Gautte,  Apr.  9, 1785. 

'  Rhode  Island  Colonial  Records^  viii,  365. 

*  yournals  of  Congress,  iv,  582. 

*  yournals  of  Congress ,  iy,  68. 

*  Rhode  Island  Colonial  Records,  ix,  561. 

*  Acts  and  Resolves  of  the  General  Asoembly  {JIfS,),  Not.  2, 1783. 
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the  claimants  were  outvoted,  yet  nothing  definite  was  accom- 
plished.^   < 

The  possibilities  of  revenue  from  the  public  domain  were 
no  less  vivid  to  the  Rhode  Island  delegates  when  the  second 
impost  proposition  was  before  them  than  before.  This  was 
the  alternative  suggested  on  all  occasions,  and  the  end  per- 
sistently sought  for.  So  long  as  this  resource  remained  a 
possibility,  it  was  thought  to  be  folly  to  resort  to  another, 
which  was  uncertain  and  dangerous  to  liberty.'  In  the  plan 
for  the  government  of  the  western  lands,  of  the  committee  to 
prepare  which  Howell  was  a  member,  his  idea  found  expres- 
sion in  the  provision  that  nothing  should  interfere  with  the 
disposal  of  the  soil  by  the  United  States.*  By  this  means  he 
proposed  to  secure  a  revenue  which  should  pay  the  debt  of 
the  nation,  and  leave  Rhode  Island  a  free  mart  of  commerce. 
The  happy  influence  of  the  possession  of  a  national  domain 
upon  the  national  spirit,  inspires  a  peculiar  interest  in  this 
earliest  attitude  of  the  states  on  the  question.  Oddly  enough, 
the  measure  with  which  Rhode  Island  was  closely  in  sym- 
pathy, was  a  potent  factor  in  bringing  about  the  very  condi- 
tion which  she,  of  all  the  states,  most  feared,  viz.,  a  truly 
national  spirit. 

While  ignoring  the  measure  proposed  by  Congress,  Rhode 
Island  had  gone  on  with  her  own  methods  of  raising  a  reve- 
nue. A  duty  of  two  per  cent,  on  the  list  of  enumerated 
articles  was  imposed.*  This  duty  was,  after  July  first,  to 
apply  to  all  foreign  goods  which  had  not  already  paid  duty 
in  another  state.  The  proceeds  were  specifically  appropri- 
ated to  the  payment  of  the  interest  on  the  state  debt. 

The  legislature  did  not  take  up  the  proposal  of  Congress 
until  June  twenty-eighth,   1784.     On  that  day  it  resolved 

*  Letter  from  delegates  to  Goy.  Greene,  Oct.  13,  1782.    Rhodt  Island  Arckwet 
(MS,),  Letters,  1782-^,  23. 
'  Schedules  of  the  General  Assembly,  June  Session,  1783, 26. 
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that  the  basis  of  taxation  prescribed  in  the  Articles  of  Con- 
federation was  preferable  to  that  proposed  by  Congress. 
They  showed  their  adherence  to  the  old  method  by  ordering 
a  new  assessment  on  that  basis.  The  impost  clause  was  de- 
bated in  the  lower  house  at  the  same  time,  and  rejected  by 
a  majority  of  forty.  In  its  place,  the  duty  of  the  previous 
year  was  raised  to  two  and  one-half  per  cent.  As  in  the 
year  before,  dependence  was  placed  on  direct  taxes  to  meet 
the  requisitions  of  the  general  government.* 

By  the  end  of  1784,  there  began  to  appear,  however,  a 
weakening  in  the  ranks  of  the  opposition.  In  this  emer- 
gency Ellery  wrote  to  Green,  "  I  trust  that  nothing  but  the 
last  necessity  will  embrace  it  in  its  present  form,  if  at  all.  It 
is  probable  that  this  state  [New  York]  will  not  come  into  it, 
and  if  it  should  not,  I  think  we  ought  not  to  be  scared  into 
it  by  the  inefficacious  act  of  Connecticut." '  At  its  February 
session,  the  assembly  was  induced  to  pass  an  act  which  was 
a  step  toward  the  request  of  Congress.  It  was  but  a  halting 
attempt,  but  was  secured  by  the  friends  of  the  impost  as  an 
entering  wedge.  The  act  imposed  the  same  specific  duty,  and 
on  the  same  articles,  as  that  proposed  by  Congress,  and  like- 
wise a  five  per  cent,  duty  on  all  other  imports.  The  collectors 
were  appointed  by  and  amenable  to  the  general  assembly. 
Of  the  proceeds,  eight  thousand  dollars  was  appropriated 
annually  to  pay  the  share  of  the  state  in  the  foreign  debt  of 
the  United  States.  The  remainder  was  to  be  devoted  to  the 
payment  of  the  proportion  of  the  domestic  debt  held  in 
Rhode  Island.  A  poll  tax  of  one  Spanish  milled  dollar  was 
imposed,  and  a  like  tax  on  every  hundred  acres  of  land,  and 
on  every  house  over  two  years  old.  This  act  was  to  take 
efTect  when  all  the  other  states  should  accept  the  plan  of 
Congress,  and  should  continue  twenty-five  years. 

*  Acts  andResohfti  oftht  GenertU  Assembly  {MS,) ,  17S4-J,  3.    July  2, 1 784. 
^Rk^  Island  Archives  (MS.),  Litters,  /7^^/,  51. 
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It  was  only  after  a  struggle  that  the  assembly  was  induced 
to  yield  so  much.  Even  that  was  done  only  under  the 
strongest  pressure.  The  greater  share  of  those  who  had 
looked  with  horror  on  the  proposition  for  a  general  impost 
now  felt  that  the  door  was  open  to  evils  innumerable.  But 
their  hearts  were  soon  made  glad  by  the  news  that  New 
York  had  failed  to  pass  the  impost  by  a  vote  of  thirteen  m 
the  senate,  and  that  the  popular  current  in  that  state  was 
setting  against  the  measure.*  This  postponed  indefinitely 
the  operation  of  Rhode  Island's  late  act,  leaving  in  effect 
only  the  impost  of  two  and  a  half  per  cent.  In  July,  1785, 
the  number  of  articles  paying  the  duty  was  greatly  in- 
creased,' and  in  October  of  the  same  year  the  act  was  again 
amended.' 

In  the  meantime.  Congress  was  staggering  on  beneath  its 
burden  of  debt.  Since  the  last  of  October,  1781,  requisi- 
tions on  the  states  had  been  made  to  the  extent  of  over 
$16,670,000.  To  meet  these,  there  had  been  paid  in  by  the 
states  only  $2,419,000,  of  which  neither  North  Carolina  nor 
Georgia  had  paid  one  cent.  For  the  ensuing  year,  it  was 
estimated  that  there  would  be  necessary  $2,508,327  to  pay 
the  public  service,  and  the  interest  on  the  public  debt.  Be- 
sides, there  would  fall  due  during  the  year  a  part  of  the 
principal  of  two  foreign  loans  and  many  domestic  obliga- 
tions/ The  question  of  means  was  well  nigh  incapable  of 
solution.  The  consummation  of  the  impost  plan  appeared 
the  only  hope.  An  examination  of  the  acts  of  the  various 
states  showed  that  New  Hampshire,  Massachusetts,  Connec- 
ticut, New  Jersey,  Virginia,  North  Carolina,  and  South  Caro- 
lina had  granted  the  impost  clause  in  such  manner  that, 

*  Howell  to  Gov.  Greene,  Rhode  Island  Archives  (MS,),  Letters,  lyS^s*  ^ 
^ActsandResohesofthe  General  Assembly  (MS.),  17847^,  109. 

*  Schedules  of  the  General  Assembly,  Oct.  Sesiion,  1785, 42. 

*  Journals  of  Congress^  iv,  614. 
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should  the  other  six  states  do  likewise,  that  clause  might  be- 
come operative  at  once.  Delaware  and  Pennsylvania  had 
granted  the  impost,  but  had  attached  provisos  that  withheld 
its  operation  until  the  whole  system  should  be  adopted  by 
all  the  states.  Neither  Maryland,  Georgia,  nor  New  York 
had  passed  any  act  whatever  in  conformity  with  the  plan* 
Rhode  Island's  act  was  so  different  from  the  form  desired, 
and  so  insufficient,  that  it  was  not  considered  a  compliance* 
In  view  of  this  state  of  affairs.  Congress  again  presented  the 
plan  of  April,  1783,  to  the  states,  calling  on  them  with  the 
earnestness  of  despair  to  adopt  it.'  This  call  came  like  the 
last  appeal  of  a  drowning  man  to  the  Rhode  Island  assembly 
at  its  February  session,  1786.  Summoning  all  their  forces, 
the  friends  of  the  measure  secured  the  passage  of  an  act 
granting  the  full  measure  of  power  over  imposts  which  was 
desired  by  Congress.  The  act  granted  **  power  to  levy  and 
collect  within  this  state,  for  the  use  of  the  United  States,  for 
the  special  purpose  of  paying  off  the  principal  and  interest 
of  the  debt  contracted  during  the  late  war  with  Great 
Britain,  the  following  duties  upon  goods  imported  into  this 
state  from  any  foreign  port  or  island  or  plantation  whatever, 
to  be  collected  under  such  regulations  as  the  United  States 
in  Congress  assembled  shall  direct.""  This  power  was 
granted  under  the  provisions  and  limitations  stated  in  the 
recommendation  of  Congress. 

The  impost  had  not  absorbed  the  undivided  attention  of 
the  American  people  during  these  stormy  years.  Our  com- 
mercial relations  with  the  rest  of  the  world  were  in  a  condi- 
tion to  demand  immediate  action.  It  is  from  a  study  of 
America's  commercial  relations,  that  Rhode  Island's  attitude 
upon  the  questions  of  the  day  is  best  comprehended. 
Therein  may  be  seen  why  a  state  which  had  been  so  violently 

*  y<ntmals  ofCongresSf  iv,  614-5. 

*  Acts  and  Raoha  of  the  General  Assembly  (MS,),  Feb.  Settion,  1786,  March  3. 
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opposed  to  g^nting  to  Congress  power  over  the  revenue, 
should  have  come  finally  to  grant  all  that  was  asked. 

As  the  negotiations  for  peace  passed  through  successive 
stages,  the  commercial  relations  between  Great  Britain  and 
America  proved  a  bone  of  contention.  The  local  policy  of 
Pitt  and  Shelburne  would  not  only  have  granted  to  Ameri- 
cans equal  rights  with  other  foreign  nations,  but  would  have 
allowed  American  ships  and  goods  the  right  of  entry  into 
British  ports  on  payment  of  the  same  duties  that  were  im- 
posed on  British  subjects.  The  opposition  in  Parliament 
declared  this  to  be  a  revolution  in  commercial  policy,  and  a 
violation  of  the  Navigation  Acts.  In  case  of  its  adoption, 
they  prophesied  the  absorption  of  the  West  India  trade  by 
America,  to  the  detriment  of  the  mother  country.  Against 
this  opposition  Pitt  and  Shelburne  were  not  to  prevail.  By 
an  order  in  council  of  July  second,  1783,  trade  between 
America  and  the  British  West  Indies  was  restricted  to 
British  ships,  owned  and  manned  by  British  seamen. 
America  was  thrown  into  consternation.  Never  before  had 
the  American  people  understood  what  it  implied  commer- 
cially to  be  separated  from  England.  Before  the  war  one- 
third  of  British  tonnage  was  of  American  build.  The  West 
India  trade  had  been  in  the  hands  of  merchants  in  the 
northern  colonies,  and  had  proved  most  profitable.  It  had 
been  the  hope  of  the  commercial  interests  centering  in  New 
York,  Boston,  Providence,  and  Newport,  that  at  the  close  of 
the  war  this  profitable  occupation  might  be  resumed.  With 
the  proceeds  of  this  trade  flowing  into  their  coffers,  and  the 
power  of  levying  duties  carefully  retained  by  the  states,  an 
era  of  prosperity  was  open  before  them.  But  just  as  the 
danger  of  a  Continental  impost  was  removed  for  the  time 
being,  their  dreams  were  dispelled  by  the  order  in  council. 

Great  quantities  of  English  goods  were  flooding  the  coun- 
try, underselling  and  exterminating  domestic  manufactures. 


Digitized  by  VjOOQIC 


219]  ^  PERIOD  OF  DISCORD  I  q  I 

Specie  was  drained  out  of  the  country,  while  the  American 
merchant  who  took  his  goods  to  England  to  sell  for  specie 
was  met  by  a  heavy  tariflf.  On  the  arrival  of  the  news  that 
the  order  had  been  promulgated  it  was  appreciated  that  ac- 
tion was  necessary.  To  prevent  the  violation  of  existing 
treaties,  and  protect  the  country  from  British  commercial  in- 
vasion, was  the  duty  of  Congress.  As  early  as  September, 
1783,  Madison  prophesied  that  Congress  would  recommend 
some  defensive  plan  against  the  navigation  laws  of  England.^ 

This  took  form  in  a  request  made  by  Congress,  on  April 
30,  1784,  for  power  to  prohibit  for  fifteen  years,  any  goods 
from  being  imported  into  or  exported  from  any  state  in  ves- 
sels owned  or  navigated  by  subjects  of  any  foreign  nation, 
with  whom  the  United  States  had  not  formed  treaties  of 
commerce ;  and  further,  to  empower  Congress,  during  the 
same  time,  to  prohibit  the  subjects  of  any  foreign  nation,  un- 
less authorized  by  treaty,  from  importing  any  goods  not  the 
produce  of  their  own  country.*  All  the  provisions  of  this  act 
had  to  receive  the  consent  of  nine  states. 

The  commercial  party,  strong  in  the  North,  now  hoped  to 
see  their  interests  established  on  a  firm  basis ;  but  the  coun- 
try at  large  was  not  yet  ready  for  concerted  action.  It  was 
early  prophesied  that  Rhode  Island  would  not  this  time  offer 
any  serious  resistance.'  As  for  nine  months  nothing  was 
accomplished  toward  alleviating  the  growing  evil,  a  move- 
ment was  set  on  foot  to  change  some  features  of  the  recom- 
mendation, to  make  it  more  acceptable  to  the  states.  It  was 
now  proposed  to  vest  Congress  with  power  to  regulate  for- 
eign and  coast-wise  trade,  and  to  regulate  the  duties  on  for- 
eign importations.  It  was  provided  that  all  ordinances  on 
the  subject  should  have  the  consent  of  nine  states  in  Con- 

*  Gilpin,  Madison  Papers ^  i,  573. 
^  Journals  of  Congress,  iv,  392. 
^  Gilpin,  Madison  Papers,  1, 573. 
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gress,  and  of  the  legislatures  of  the  same  number ;  that  the 
grant  should  be  for  a  limited  time»  and  that  all  duties  should 
be  collected  under  the  authority  and  for  the  use  of  the  state 
in  which  they  should  be  paid/  This  alternative  act  seemed 
especially  calculated  to  conciliate  Rhode  Island.  The  assent 
of  nine  states  insured  deliberation.  Rhode  Island  had,  in 
1 78 1,  feared  that  if  a  duty  were  collected  in  her  ports,  Con- 
necticut would  retaliate.  Now  that  would  be  forbidden. 
The  new  plan  was  to  give  Congress  the  right  to  fix  the  duty, 
but  the  incongruity  of  a  duty  collected  in  the  state  by  an 
outside  authority  was  removed.  Howell,  losing  no  time  in 
reporting  this  plan  to  his  governor,  wrote  of  it :  "I  trust  in 
the  wisdom  of  the  public  councils  to  devise  a  system  of  com- 
mercial regulations  which  will  answer  every  reasonable 
object  of  the  mercantile  part  of  the  community,  without  en- 
dangering the  liberties  of  this  country.  But  if  I  am  called 
upon  either  to  part  with  my  freedom  or  foreign  commerce,  I 
shall  want  no  time  to  deliberate." '  During  all  this  time  the 
trade  laws  of  Britain  were  bearing  more  and  more  heavily  on 
the  people  of  America,  fostering  a  feeling  that  power  must  be 
given  to  Congress  to  enact  retaliatory  measures.  The  mer- 
cantile class  in  the  seaboard  towns,  believing  at  first  that  their 
interest  lay  in  retaining  for  the  state  its  power  to  maintain 
free  trade  or  to  lay  its  own  duties,  were  now  brought  by  the 
hardships  of  the  British  trade  laws  to  realize  that  their  safety 
lay  in  maintaining  the  public  credit,  and  presenting  a  united 
front  to  British  aggression.  Reluctantly  they  acknowledged 
that  the  desired  end  must  be  sought  through  the  proposi- 
tions of  April  18,  1783,  and  April  30,  1784.  Through  the 
efforts  of  the  commercial  element,  the  opposition  of  the 
other  classes  to  those  measures  began  to  weaken.     The  per- 

*  Journals  of  Congress^  iv,  392. 

'  Rhode  Island  Archives  {MS,),  Letters,  tyB^s^  53« 
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sistency  of  this  opposition  is  revealed  by  the  piecemeal 
manner  in  which  the  grants  were  secured. 

The  friends  of  the  measures  of  Congress  had  first  suc- 
ceeded in  securing  the  inefficient  grant  of  the  impost  at  the 
February  session,  1785.  At  the  same  session  Congress  was 
given  power  to  "  regulate,  restrain,  or  prohibit  the  importa- 
tion of  all  foreign  goods  in  any  ships  or  vessels  other  than 
those  owned  by  the  citizens  of  the  United  States  or  any  of 
them,  and  navigated  by  seamen,  citizens  of  the  United 
States."'  This  grant,  which  was  restricted  to  twenty- five 
years,  was  full  enough  in  regard  to  imposts,  but  did  not 
touch  upon  exports.  Though  this  was  but  a  small  result, 
other  states  did  not  even  do  as  much  as  this. 

The  next  step  was  taken  when  it  was  found  that  her  grant 
would  not  become  operative  in  the  near  future.  Several  of 
the  commercial  states  had,  for  self-preservation,  passed  laws 
in  restraint  of  British  trade.  The  Rhode  Island  assembly, 
following  their  example,  in  May,  1785,  imposed  an  addi- 
tional duty  of  seven  and  a  half  per  cent,  on  goods  imported 
in  British  ships.*  An  act  of  this  nature,  involving  no  conces- 
sion to  Congress,  met  with  no  opposition,  and  passed  by 
acclamation. 

The  election  of  members  of  the  assembly  to  sit  at  the  Oc- 
tober session,  resulted  in  a  house  of  deputies  of  sixty-one 
members,  of  whom  twenty  had  not  sat  in  the  last  assembly. 
Whereas  the  commercial  party  had,  at  the  last  session,  been 
able  to  grant  to  Congress  power  over  imports  in  foreign  ves- 
sels, they  were  now  able  to  empower  the  delegates  to  pro- 
hibit the  importation  of  foreign  goods  in  vessels  owned  by 
citizens  of  the  United  States.  Congress  was  at  the  same 
time  to  regulate  trade  between  the  different  states.'     Still  the 

^  Acts  andResoha  of  the  General  Assembly  (^MS,),  1784-^^  69. 

'  IHd.,  91;  Providence  Gautle^  May  2, 1785. 

^Acts  and  Resolva  of  the  General  Assembly  (MS.),  1784-^*  128. 
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request  of  Congress  was  not  fully  granted.  Even  in  this 
small  concession  may  be  seen  a  compromise.  Nothing  was 
yet  said  concerning  exports.  The  fear  that  the  neighboring 
states  would  impose  restrictions  on  trade  must  be  allayed. 
To  eflfect  this,  the  clause  concerning  inter-state  trade  was  in- 
serted in  the  grant  of  power  over  American  shipping,  and  the 
whole  passed  together.  As  a  measure  of  urgency,  while  the 
Congressional  grant  was  inoperative,  the  legislature  laid  a 
prohibition  on  the  exportation  of  American  goods  in  British 
ships,  and  all  entries  of  British  ships  from  ports  of  that  na- 
tion were  forbidden  under  pain  of  forfeiture  of  ship  and 
cargo.*  Howell  himself  could  now  allow  that  power  to  reg- 
ulate trade  might  be  granted  to  Congress  with  safety,  but  he 
insisted  that  a  line  should  be  sharply  drawn  between  this 
power  and  that  of  raising  a  revenue  by  means  of  duties.  The 
latter  must  be  tenaciously  retained  by  the  states.'  Encour- 
aged by  their  success  in  passing  the  impost  act,  and  impelled 
by  an  urgent  appeal  from  Congress,  the  commercial  party  in 
the  assembly  advanced  to  the  final  grant.  The  appeal  from 
Congress  was  the  result  of  an  investigation  of  the  laws  passed 
by  the  states  in  conformity  with  the  recommendation  of 
April  30,  1784.  The  committee  appointed  for  the  purpose 
found  that  Massachusetts,  New  York,  New  Jersey,  and  Vir- 
ginia had  passed  acts  in  conformity  with  the  recommendation 
of  Congress,  but  had  made  them  inoperative  until  all  the 
states  had  consented.  Connecticut,  Pennsylvania,  and  Mary- 
land had  passed  laws  that  fixed  the  date  of  taking  effect  dif- 
ferently, while  New  Hampshire's  grant  was  limited  to  fifteen 
years.  Rhode  Island  and  North  Carolina  had  given  power 
over  imports  only.  Delaware,  South  Carolina,  and  Georgia 
had  done  nothing.     It  was  voted  that  the  recommendation 

*  Acts  and  Resolves  of  the  General  Assembly  (MS,),  ^S^-j,  145;  PrmneUnee 
Gazette,  Not.  12, 1785. 

*  Letter  to  Got.  Greene,  Rhode  Island  Archives  (AfS.),  Letters,  itSj-S*  94* 
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be  again  presented  to  the  three  latter  states,  and  that  New 
Hampshire,  North  Carolina,  and  Rhode  Island  be  asked  to 
reconsider  their  actsJ 

The  scale  was  turned  by  this  appeal,  and  the  legislature, 
on  March  thirteenth,  granted  to  Congress  full  power  over 
imports  and  exports,  but  attached  the  condition  that  it 
should  not  take  effect  until  Congress  was  given  power  over 
inter-state  trade.'  This  act,  though  saddled  with  a  condition, 
was  accepted  by  Congress  as  fulfilling  its  demands.* 

As  it  was  the  fear  of  retaliation  on  the  part  of  Connecticut 
that  had  been  a  potent  factor  in  the  opposition  to  the  im- 
posts, it  was  a  sense  of  close  relationship  with  that  state, 
which  now  induced  a  suspension  of  the  embargo  act  of  Octo- 
ber, 1785,  until  a  similar  act  had  been  passed  by  Connecticut. 
Thereupon  the  law  was  to  become  operative  by  proclama- 
tion of  the  governor.* 

The  five  years  which  had  passed  since  the  first  proposal 
of  an  additional  grant  of  power  to  Congress  had  witnessed  a 
rude  awakening  of  the  people  of  Rhode  Island.  They  had 
found  that  to  stand  alone  fighting  the  battles  of  commerce 
would  be  quite  another  thing  from  resting  beneath  the 
shelter  of  the  British  crown.  It  was  a  sacrifice  of  their  ideas 
of  local  independence  and  constitutional  liberty,  to  yield  those 
powers  which,  under  the  influence  of  the  commercial  towns, 
the  state  had  been  led  to  confer  upon  Congress.  The  state 
of  Rhode  Island  had  yet  to  learn  that  among  states,  as 
among  men,  "none  of  us  liveth  to  himself."  She  must 
yet   receive  her  purification   by  fire,  before  entering   into 

'  youmah  of  Congress^  iy,  622. 

'  Acts  andRaoha  of  the  General  Assembly  (AfS,),  1786^^  15. 

•  yournals  of  Congress^  iv,  715. 

*  Schedules  of  the  General  Assembly,  Feb.  Session,  17S6, 37;  Providence  GaMettCf 
Mmrch  11,  1786. 
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the  blessings  of  the  Federal  Union.  A  popular  frenzy  was 
destined  to  engulf  her  mercantile  power,  which  had  brougt)t 
her  into  line  on  the  questions  of  impost  and  commercial 
regulations. 
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THE  PAPER  MONEY  ERA 

Great  popular  upheavals  in  any  community  do  not  arise 
upon  the  impulse  of  the  moment,  nor  are  they  the  result  of 
an  inherent  tendency  to  anarchy.  Behind  every  such  ex- 
pression of  the  popular  will,  examination  will  reveal  a  train 
of  events  and  antecedent  conditions  silently  at  work,  culmi- 
nating in  a  sudden  and  violent  outbreak.  Such  was  the 
case  on  the  occasion  of  the  political  revolution  which  took 
place  in  Rhode  Island  in  1786.  It  has  been  seen  how  a 
steadily  increasing  sentiment  among  the  mercantile  interests 
had  by  successive  grants,  bestowed  on  Congress  the  addi- 
tional powers  sought  by  that  body.  This  was  done  in 
opposition  to  a  large  class  in  the  rural  towns,  who  were  to 
lead  in  the  approaching  convulsion.  It  needed  only  the 
aggravation  of  the  economic  conditions  which  had  for  a 
decade  prevailed  in  America,  to  precipitate  a  crisis. 

The  antecedent  conditions  in  America,  so  far  as  they  con- 
cern Rhode  Island,  must  be  reviewed.  The  exertions  of  the 
infant  nation  were  enormous.  The  country  emerged  from  the 
war  with  industries  paralyzed  and  a  debt  with  which  she  was 
incompetent  to  grapple.  Rhode  Island  had  early  felt  the 
rigors  of  war,  for  during  the  first  week  of  December,  1776,  a 
British  fleet  had  appeared  off  Newport,  and  proceeded  to 
garrison  the  town  with  eight  thousand  troops.  From  these 
unwelcome  visitors  she  was  not  free  until  October,  1779. 
The  approach  of  the  British  caused  a  general  emigration  of 
the  inhabitants,  not  only  of  Newport,  but  of  many  of  the 
335I  107 
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coast  towns.  For  three  years  the  shores  of  Narragansett  Bay 
were  kept  in  a  state  of  defense.  By  the  British  occupation 
of  the  island,  their  raids  on  the  neighboring  mainland,  and 
the  maintenance  of  the  patriot  troops,  the  fairest  portions  of 
the  state  were  laid  waste  or  drained  to  the  last  degree  in 
providing  supplies.  By  the  British  occupation,  the  metropo- 
lis of  the  state,  where  centered  wealth  and  commerce,  was 
lost.  The  remaining  commercial  towns,  though  not  actually 
occupied  by  the  enemy,  were  blockaded.  The  portion  of 
the  commonwealth  remaining  free  from  British  domination 
was  the  interior  country  towns  which  were  wholly  unable  to 
bear  the  burdens  of  a  comiponwealth.  But  in  any  case  the 
burden  of  expense  would  have  been  heavy. 

Repeated  disaster  had  not  shaken  the  faith  of  the  people 
in  paper  money.  The  first  resort  of  Congress  to  obtain 
money  was  through  an  emission  of  paper.'  On  receipt  of 
the  news  of  this  issue,  the  general  assembly  of  Rhode  Island 
promptly  made  the  bills  a  legal  tender  at  the  rate  of  six 
shillings  to  the  dollar.'  The  expenses  of  the  state,  for  the 
years  preceding  the  Revolution,  had  not  greatly  exceeded 
two  thousand  pounds  per  year.  During  the  years  1775  and 
1776,  the  expenses  of  war  and  the  unwillingness  of  the 
people  to  submit  to  direct  taxation  led  to  the  issue  of  one 
hundred  and  fifty  thousand  pounds  in  paper.'  The  issues  of 
the  states  and  of  Congress  creating  an  over-supply  of  money 
brought  on  depreciation. 

A  New  England  convention  held  at  Providence  to  seek  a 
means  of  sustaining  prices  recommended  that  the  states 
cease  to  issue  paper  and  resort  to  taxation.  This  was  reiter- 
ated by  a  convention  at  Springfield,  in  July,  1777.*     Con- 

*  journals  of  Congress^  i,  87. 

^Acts  and  Resolves  of  the  General  Assembly  (MS,),  177s,  Aug.  26. 
^  Rhode  Island  Historical  Tracts^  viii,  139. 

*  Arnold,  Hist  of  Rhode  Island^  ii,  404. 
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gress,  in  the  call  for  supplies  of  November  twenty-second, 
1777,  reached  the  same  conclusion;  wherefore  it  was  recom- 
mended that  the  states  cease  to  issue  bills  of  credit ;  that 
they  take  up  all  their  issues  except  those  of  fractional  cur- 
rency, and  that  in  the  future  all  money  be  raised  by  tax- 
ation.* Before  this  recommendation  had  been  received, 
Rhode  Island  voted  to  cease  issuing  bills,  borrowing  on  six 
per  cent,  notes  to  meet  current  expenses.' 

Realizing  the  evil  consequences  arising  from  so  much 
paper  in  circulation,  Congress  called  on  the  states  to  raise 
as  much  money  by  taxation  as  they  might  think  proper,  for 
the  use  of  Congress.'  This  was  met  in  the  state  by  a  tax  of 
sixteen  thousand  pounds.  The  natural  aversion  to  tax- 
ation, heightened  by  the  distressed  condition  of  the  coast 
towns,  led  Providence  to  secure  the  passage  of  the  act,  by 
which  she  assumed  an  increase  of  one  hundred  thousand 
pounds  in  her  valuation.* 

The  inhabitants  of  the  southern  towns  were  constantly 
taking  refuge  from  the  British  marauders  in  the  more 
northern  towns.  By  the  loss  of  their  lands  and  the  sale  of 
their  effects  at  a  sacrifice,  they  were  thrown  almost  upon 
<:harity.  It  was  estimated  that  there  were  two  hundred  and 
fifty  refugees  in  Providence  without  the  means  of  support 
during  the  winter  of  1777-8.  Many  of  the  coast  towns 
were  almost  deserted.'  In  September,  1777,  the  inhabitants 
of  Rhode  Island,  Conanicut,  and  Block  Island  were  exempted 
from  taxes  on  all  personal  property  except  cattle.*  The  tax 
^f   sixteen   thousand    pounds   was   followed   by   others   in 

'  youmaJs  of  Congress^  ii,  346. 

*Acts  and  Re$ohf€s  of  the  General  Assembly  (^MS.),  iyy6,Pt.  ii,  Dec.  31. 

*  journals  of  Confess,  ii,  13. 

*  Aeit  and  Resolves  of  the  General  Assembly  (MS.),  7777,  Pt,  1,  Mar.  23. 

*  Rhode  Island  Colonial  Records,  yiii,  151. 

*  Schedules  of  the  General  Assembly,  Sept.  SeMion,  1777, 5* 
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August^  and  December/  bringing  the  taxes  of  the  year  up 
to  ninety-six  thousand  pounds.  It  must  be  borne  in  mind» 
however,  that  at  this  time,  as  in  following  years,  taxes  laid 
and  taxes  collected  were  very  different  things. 

The  devices  of  Congress  for  obtaining  money  through 
loan  offices  and  lotteries  having  been  unproductive,  and  the 
depreciation  of  bills  of  credit  having  become  alarming,  re- 
course was  had,  on  November  twenty-second,  1777,  to  requi- 
sitions on  the  states  for  specific  sums.'  The  first  three 
requisitions  were  made  in  paper  and  were  as  follows : 

Date.                    Paper  Value.  Specie  Value, 

1777,  Nov.  22 |ioo/x)o  tZ^Z^lW 

1779,  Jan.  2-5  500,000  37»688.44' 

1779,  May  21 750»«»  64,87845* 

11,150/xx)  li3S>930*53 

On  October  ninth,  1779,  Congress  made  a  requisition  for 
$15,000,000  per  month,  to  be  paid  in  paper,^  to  begin  Feb- 
ruar>'  first,  1780,  and  to  be  continued  until  October  first 
of  the  same  year.  This  was  later  extended  to  April  first 
I78i.'  The  quota  of  Rhode  Island  for  each  month  was 
$200,000.  A  requisition  for  $6,000,000  per  year,  for  eigh- 
teen years,  seems  never  to  have  received  attention  from  any- 
one after  its  passage,  and  is  therefore  excluded.*  To  meet 
these  requisitions,  the  reports  to  Congress  show  that  Rhode 
Island  actually  paid  in  paper  as  follows:" 

*  Acts  and  Raohfts  of  the  General  Assembly  {MS^),  7777,  Pt.  it,  Aug.  23. 
'  /W</.,  Dec.  6.  •  journals  of  Congress,  ii,  345. 

*  Ibid,,  ii,  345.  *  Ibid,,  iii,  1 76. 

« Ibid,,  iii,  284.  » Ibid.,  iii,  373, 376. 

'  Ibid,,  iii,  442.  *  Ibid,,  iii,  1 74* 

^^  American  State  Papers,  Finance,  i,  60. 
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Date  of  WarnuBt 

or  Receipt.                  Paper  Value.  Specie  Value. 

I778,jane26 $50,000  $11,763.29 

1779.  Jttly  23 195.018  12.599-35 

••    Nov.  12 300,000  12,35045 

**    Dec  14 100,000  3»658.98 

i78o,Jan.  1 75,000  2,407.70 

••    Jan.  20 175*000  S»6i7.97 

"     Feb.  28 80,000  2,000,00 

*<    April  II 204/)0O  5,100.00 

*^    April  14 100,000  2,500.00 

•*    Jime9 114.732  2^868.30 

i782,Feb.23 8,238  205.95 


11,402,788  |6i/>5i.99 

In  1787,  when  the  paper  was  practically  of  no  value, 
Rhode  Island  turned  in  $2,593,353.30  on  the  requisition  of 
March  18,  1780.' 

The  embargo  which  had  been  laid  at  the  suggestion  of 
Congress  on  the  export  of  all  provisions  from  the  states,  was 
inflicting  great  hardship  on  the  people  of  Rhode  Island.'  So 
heavily  did  the  Connecticut  embargo  rest  on  the  people  that 
a  request  was  sent  to  the  governor  of  that  state,  asking  that 
it  be  suspended  in  favor  of  Rhode  Island.'  The  scarcity  of 
provisions,  he  explained,  was  due  to  the  expedition  to  Rhode 
Island,  which  had  prevented  the  people  from  sowing  grain, 
as  well  as  to  the  drought  of  the  summer  and  the  absence  of 
the  men  at  harvest  time.  One-fourth  of  the  land  suited  to 
agriculture  was  either  occupied  or  controlled  by  the  enemy, 
from  whom  the  inhabitants  were  refugees  without  the  means 
of  livelihood.     Receiving  no  response,  the  destitute  situation 

^  American  State  Papers^  Finance^  i,  58;  Specie  values  determined  from  tablet 
of  depreciation  in  American  State  Papers,  Finance,  y,  722  et  seq. 

*  yaurnals  of  Congress,  ii,  581 ;  Acts  and  Resolves  of  the  General  Assembly 
CMS.),  inS,  June  30. 

*  Rhode  Island  Colonial  Records,  viii,  499. 
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of  the  State  led  again  in  January,  I779>  to  an  appeal  for  aid.^ 
The  delegates  in  Congress  were  instructed  to  obtain  a  sus- 
pension of  the  embargo  in  New  York  and  Connecticut,  in 
favor  of  Rhode  Island.  Governor  Greene,  in  his  letter,  said 
that  the  number  of  refugees  was  constantly  increasing ;  that 
the  state  had  never  been  able  to  produce  grain  sufficient  for 
her  own  use,  and  that  now  the  state  was  deprived  of  all  imports 
except  small  amounts  obtained  from  Massachusetts.  "If 
some  relief  is  not  speedily  granted,"  said  he,  "  many  of  the 
poorer  sort  of  inhabitants,  especially  those  that  have  come 
ofT  from  Rhode  Island,  must  inevitably  perish  of  want." '  To 
Governor  Clinton,  on  the  same  day,  he  wrote :  "  There  arc 
several  thousand  of  the  inhabitants  of  Rhode  Island  come 
oflT,  that  must  be  supported  among  us.  Your  excellency 
will  be  able  to  judge,  from  what  your  own  inhabitants  suffer, 
how  hard  the  lot  of  these  poor  people  must  be,  when  I  in- 
form you  that  corn  nor  flour  cannot  be  purchased  for  money 
at  any  price  whatever." ' 

To  the  assembly  of  Connecticut  he  writes  that  storms  and 
force  of  military  duty  had  ruined  the  crops  of  the  last  sum- 
mer so  that  the  product  was  even  less  than  usual.  "The 
most  obdurate  heart  would  relent  to  see  old  age  and  child- 
hood, from  comfortable  circumstances,  reduced  to  the  neces- 
sity of  begging  for  a  morsel  of  bread."*  A  committee  was 
appointed  to  wait  on  the  Connecticut  assembly  to  impress 
th6  necessity  of  the  case. 

Nor  were  these  efforts  unsuccessful.  The  assembly  of 
Connecticut  allowed  seven  thousand  bushels  of  grain  to  be 
exported  to  Rhode  Island,  and  in  compliance  with  a  recom- 
mendation of  that  body,  contributions  were  taken  up  to  the 

^  Acts  and  Resolves  of  the  General  Assembly  {MSJ),  IJJ^  Jan.  3;  Rhodt 
Island  Archives  {MS^^  Letters^  7779,  Jan.  7. 
'  Staples,  Rhode  Island  in  the  Continental  Congress,  209. 
*  Rhode  Island  Colonial  Records,  Tiii,  499.  ^  IHd^  Tiii,  500. 
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amount  of  five  hundred  bushels  of  grain  and  four  thousand 
three  hundred  pounds  in  money.  Moreover  Congress,  on 
the  second  of  March,  relieved  the  state  of  fifty  thousand  dol- 
lars of  her  quota,  that  sum  being  generously  assumed  by 
South  Carolina.'  In  New  York  the  embargo  was  in  like 
manner  suspended. 

The  issue  of  state  paper  having  been  abandoned,  and 
taxes  not  yielding  the  necessary  funds,  recourse  was  had  to 
borrowing  on  treasury  notes  bearing  interest.  The  interest 
on  these  of  the  face  value  of  one  hundred  and  sixty  thousand 
pounds  was  added  to  the  burden  of  the  state.  Every  other 
means  was  taken  by  Congress  to  avoid  a  further  emission 
of  paper.  A  loan  of  $20,cxxd,cxxd  through  the  loan  offices 
was  authorized.'  The  loans  came  in  so  slowly  that  the 
assembly  recommended  that  subscription  lists  be  opened  in 
every  town.'  As  in  the  other  colonies  at  the  opening  of 
hostilities,  the  Tories  had  sought  refuge  with  the  British. 
Their  estates,  which  had  been  taken  possession  of  by  the 
state,  were,  by  act  of  the  assembly,  confiscated  to  the  public 
use.* 

During  the  year  1780,  the  "Forty  for  One  Act'*  practi- 
cally repudiated  thirty-nine  fortieths  of  the  bills  of  credit.* 
They  were  then  made  receivable  only  for  a  special  tax  laid 
for  the  purpose  of  calling  in  the  notes.  From  that  date  the 
requisitions  of  Congress  were  made  in  specie.  Many  of  the 
states  took  measures  to  relieve  the  soldiers  who  had  received 
paper  in  payment  for  service,  and  who  were  placed  in  an 
especially  unfortunate  position  by  the  act.  In  Rhode  Island 
a  tax  of  sixteen  thousand  pounds  was  laid,  of  which  six 
thousand  pounds  was  devoted  to  the  payment  of  one-fourth 

*  Journals  of  Congress^  iii,  216.  *  Ihid.^  iii,  306, 316. 

*  Acts  and  Resohes  of  the  General  Assembly  (MS,)^  '779*  Aug.  21. 

*  Rhode  Island  Colonial  Records^  viii,  609. 

*  Journals  of  Congr^*^*  iiit  44^ 
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of  the  depreciation  of  the  pay  of  the  Rhode  Island  soldiers.' 
The  remaining  three-fourths  was  to  be  paid  out  of  the  pro- 
ceeds of  the  confiscated  estates  of  the  loyalists. 

With  the  appointment  of  Morris  as  Superintendent  of 
Finance  something  like  order  was  brought  into  the  adminis- 
tration of  the  treasury.  Specie  requisitions  were  made  by 
Congress,  but  the  waning  influence  of  that  body  is  evident 
in  the  laxity  of  the  states  in  complying  with  its  demands.  A 
treasury  statement  shows  that  of  the  requisitions  made 
from  October  31,  1781,  to  August  20,  1788,  against 
$5*900,349.20  paid  by  all  the  states,  there  remained  unpaid 
$9,463,660.70.  Of  these  sums  Rhode  Island  had  paid  $87,- 
950.83,  against  $268,088.14  yet  unpaid.* 

Upon  the  call  of  October  3,  1781,'  for  $216,684  from 
Rhode  Island,  the  delegates  were  instructed  to  obtain  relief 
for  the  state.*  Accordingly,  following  the  request  of  the 
delegates,  Morris  wrote  that  a  commissioner  would  be  ap- 
pointed to  direct  the  expenditure  of  Rhode  Island's  contri- 
bution within  the  state,  so  that  so  much  specie  might  not  be 
drawn  out  of  her  boundaries.^  By  these  means  the  state  was 
enabled  to  meet  her  obligations  in  such  a  way  that  Morris, 
in  a  letter  to  Edmund  Randolph,  in  June,  1782,  said  that 
New  Jersey  and  Rhode  Island  were  the  only  states  which 
had  made  payments  on  the  requisitions  due  that  spring.* 

To  show  the  relative  contributions  of  the  States  from  1781 
to  August,  1783,  in  proportion  to  assessments,  Morris  trans- 
mitted to  the  president  of  Congress  the  following  statement:^ 

*  Schedules  of  the  General  Assembly^  Nov.  Sesnon,  1780, 3a 
'  American  State  Papers,  Finance,  i,  56-7. 

*  Journals  of  Congress,  iii,  683. 

*  Rhode  Island  Colonial  Records,  ix,  502. 

*  Staples,  Rhode  Island  in  the  Continental  Congress,  364. 

*  Gilpin,  Madtson  Papers,  i,  143. 

^  Sparks,  DiplonuUic  Correspondence,  zii,  395. 
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South  Carolina AIL 

Rhode  IdaDd Nearly  J. 

Pennsylvania Above  J. 

Connecticut (• 

New  Jersey • !• 

Masts  rhntctts \* 

Virginia \* 

New  York ^. 

Maryland  •••• ^, 

New  Hampshire x^.  "^ 

North  Carolina Nothing; 

Delaware Nothings 

Georgia  Nothing, 

The  British  evacuated  Newport  on  tlie  twenty-fifth  of  Octo- 
ber, 1 779,  leaving  the  town  prostrate.  A  report  to  the  legis- 
lature, in  June,  1782,  estimated  the  damage  done  by  the 
British  at  nearly  twenty-five  thousand  pounds.  The  same 
report  states  that  five  hundred  houses  had  been  destroyed,* 
the  forests  which  had  abounded  on  the  island  cut  down,  and 
farms  and  fields  of  the  state's  most  prosperous  region  laid 
waste.  Probably  no  less  than  two  thousand  persons  fled 
from  their  homes  on  the  shores  of  Narragansett  Bay. 

But  among  the  losses  to  the  state,  none  could  compare  in 
after  effects  with  the  loss  of  Newport's  Hebrew  population. 
The  enterprise  which  had  made  that  town  the  commercial 
metropolis  of  the  north  was  due  chiefly  to  the  Jews.  Twenty- 
square-rigged  vessels,  besides  many  smaller  ones,  were  kept 
in  commission  by  one  house.  Of  this  wealthy  class  few  re- 
turned at  the  close  of  the  war.  Their  name  was  only  to  be 
preserved  by  tradition  and  by  the  monuments  of  their  bene- 
volence in  the  town,  from  whose  docks  trade  had  forever  de- 
parted.' 

Allusion  has  already  been  made  to  the  new  race  of  mer- 
chants, the  foundation  of  whose  prosperity  was  laid  during 

'  Arnold,  Hisi»  o/RhotU  Islamic  ii,  447. 
*  Providence  GoMeUet  Stpt  6,  1782. 
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the  war,  and  who  were  now  rising  to  wealth  at  the  expense 
of  the  producing  class.  In  the  agricultural  districts  great 
distress  prevailed.  For  several  years  taxes  had  been  heavy. 
Cheap  foreign  goods  were  tempting  the  purses  of  the  com- 
mon people.  Debts  increased  on  all  sides  and  lawyers 
throve.  Paper  money  had  not  only  depreciated  in  the  hands 
of  the  people,  but,  in  October,  1781,  was  declared  no  longer 
legal  tender  in  payments  of  debts  to  the  state,  or  of  taxes.* 
At  the  opening  of  the  war  the  statute  of  limitations  had  been 
suspended ^*  but  on  the  return  of  peace,  creditors  began  to 
make  new  and  strenuous  demands.  At  the  May  session, 
§784,  the  statute  was  reenacted,  bringing  hardship  to  the 
debtor  class."  Under  the  existing  law,  should  the  town  treas- 
urer fail  to  pay  the  town's  quota  of  taxes  to  the  state,  he  was 
Kable  to  imprisonment.  He  must  look  for  relief  to  the  col- 
kctor  of  taxes.  The  imprisonment  of  the  treasurer  of  South 
Kingstown,  and  the  subsequent  levy  by  the  collector  on  the 
Stock  owned  in  the  town,  led  to  a  petition  from  the  people 
declaring  that  "one  universal  scene  of  distress  is  spread 
throughout  the  said  town."  *  From  Scituate  came  another 
petition  to  the  same  effect.  The  treasurers  of  other  towns 
met  with  the  same  fate,  until  a  general  act  of  the  assembly 
gave  relief  for  a  time  while  renewed  efforts  were  making.* 

In  southern  Massachusetts  there  was  formed,  in  the 
winter  of  1882-3,  a  combination  to  resist  the  collection  of 
taxes.  At  Killingly,  just  across  the  Connecticut  line,  a 
meeting  was  held  to  extend  the  movement  to  that  state. 
The  disaffection  was  spreading  into  Rhode  Island,  but  by  the 
prompt  action  of  Deputy  Governor  Bowen,  seconded  by  the 

■  Schedules  of  the  General  Assembly ^  October  Senion,  1 781,  20. 

•  Acts  and  Resolves  of  the  General  Assembly  {MS,)^  ^774^3^  Nov.  6, 1775. 
*Acts  and  Resolves  of  the  General  Assembly  QMS.),  lySjf  May  2. 

*  Rhode  Island  Colonial  Records,  ix,  513. 

»  Schedules  of  the  General  Assembly^  Oct  Session,  1782,  14. 
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assembly,  the  offenders  were  brought  to  justice.*    About  the 
same  time,  certain  inhabitants  of  the  border  towns  of  Massa- 
chusetts came  across  into  Rhode  Island  and  rescued  prison- 
ers who  were  on  trial  for  attempting  to  seize  cattle  held  for 
taxes.     The  wave  of  open  resistance  was  first  seen  in  Mas- 
sachusetts in  1784,  when  the  towns  of  Med  way  and  Wren- 
tham  issued  a  call  for  a  convention  to  secure  redress  for  the 
commutation  of  officers'  half-pay,  and  the  tariff.    A  conven- 
tion  at   Hartford   condemned   the  senate  and   courts,  and 
denounced  Continental  taxes.     In  the  county  of  Hampshirei 
a  mob  seized  the  court  house,  preventing  the  sitting  of  the 
courts.'     In  May,  1783,  a  mob  prevented  the  sitting  of  the 
courts  at  Springfield.     Conventions  followed  in  quick  suc- 
cession.    Attempts   to   alleviate    the  distress    by    passing 
tender   laws,  whereby  debtors   might   pay   their  debts   in 
cattle  and  produce,  only  postponed  the  difficulty.     In  this 
condition  of   growing   discontent  and  confusion   the  state 
continued  until  Shay's  Rebellion  broke  out  in  August,  1786. 
A  convention  which  met  at  Leicester,  composed  of  delegates 
from   thirty-seven   towns,   formulated   a  statement   of    the 
causes  of  the  present  troubles,  alleging  them  to  be:    the 
want  of  a  circulating  medium ;  abuse  in  the  practice  of  law, 
and   the  exorbitance  of   legal  fees;    the   existence  of  the 
Court  of  Common  Pleas  in  its  present  form ;  the  appropri- 
ation of  the  revenue  arising  from  import  duties  to  the  pay- 
ment of  interest  on  the  state  debt;    the  number  of  high 
salaries   paid  in  the  state;  and  the  payment  of  money  to 
Congress  while  the  public  accounts  remained  unsettled.    To 
promote  these  sentiments,  disturbances  took  place  in  the 
western  and  southern  counties  of  Massachusetts,  culminating 
in  the  organization  of  Shay's  force.     The  vigorous  action  of 

*  Schedules  of  the  General  Aisembiy^  Feb.  Session,  1783,  5. 
'  Bradford,  Hi$t.  0/ Massachusetts ^  ii,  2ii,  260. 
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the  authorities  effectually  discouraged  any  further  resort  to 
arms. 

In  New  Hampshire  the  popular  malady  took  the  form  of 
a  demand  for  paper  money,  and  a  petition  to  that  effect  was 
presented  to  the  legislature.  Measures  taken  by  the  state  to 
relieve  those  who  were  her  own  creditors  did  not  satisfy  the 
demands.  Demagogues  incited  the  people  to  assert  their 
rights.  Following  these  demands,  the  legislature  made  a 
tender  of  real  or  personal  property  an  exemption  from  im- 
prisonment for  debt.  Following  the  example  of  Massachu- 
setts, the  legislature  at  last  passed  a  tender  law.  A  plan  for 
an  emission  of  paper,  when  submitted  to  the  people,  was 
rejected,  and  the  commotion  subsided  after  a  mob  had  been 
dispersed  from  the  neighborhood  of  the  legislature  at 
Exeter. 

The  general  discontent  and  anarchic  tendencies,  so  power- 
ful in  other  parts  of  New  England,  were  reinforced  in  Rhode 
Island  by  local  conditions.  Her  state  rights  advocates,  the 
country  party,  hampered  by  debts,  watched  with  envy  the 
rise  of  a  prosperous  commercial  class,  the  very  cause  of 
whose  prosperity  seemed  the  cause  of  their  own  misery. 
They  saw  this  power  wax  in  strength  in  the  assembly,  grant- 
ing in  spite  of  opposition  the  requests  of  Congress.  Im- 
pelled by  their  mistaken  notions  of  self-interest,  they  at 
length  rose  against  their  opponents  and  inaugurated  an  era 
as  disgraceful  as  it  was  dishonest. 

Beginning  in  meetings  in  the  towns  and  in  instructions 
and  petitions,  the  movement  gained  such  power  as  to 
make  it  possible  to  seize  the  government  by  constitutional 
means,  whereas  in  Massachusetts  the  lack  of  a  majority  on 
the  part  of  the  opposition  drove  them  to  arms.  The 
colonial  days  had  witnessed  many  issues  of  paper  in  Rhode 
Island.  The  excessive  issues  of  Continental  money,  and  the 
consequent  depreciation,   led   a   convention   assembled   at 
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Providence  to  recommend  that  the  states  issue  no  more 
paper.'  Accordingly  the  issues  ceased  and  recourse  was 
had  to  borrowing  on  treasury  notes.  On  these  notes  $94,- 
500  was  borrowed  prior  to  1780,  when  the  issue  of  paper 
was  resumed.  The  sentiments  of  the  better  class  in  the 
state  prevented  further  issues  until  1786.  Their  views  were 
expressed  by  Governor  Cooke  in  a  letter  to  the  delegates  in 
Congress  on  June  twenty-second,  1777.  He  confessed  that 
the  support  of  the  state  soldiers  had  already  so  exhausted 
the  treasury  that,  unless  relief  was  granted  by  Congress,  the 
state  must  again  resort  to  paper.  "  You  are  fully  sensible," 
said  he,  "  of  the  almost  irreparable  mischiefs  that  have  been 
akeady  occasioned  by  such  large  emissions  of  bills,  and  of 
the  fatal  consequences  that  will  attend  further  emissions."* 

William  Eller>'  wrote,  in  May,  1779,  in  explanation  of  the 
lai^e  requisitions  made  by  Congress:  "The  more  that  is 
collected  by  taxation,  the  less  it  will  be  necessary  to  loan  in 
order  to  put  a  stop  to  further  emissions,  which  is  the  wish  of 
all.  A  stoppage  of  the  press  once  effected,  our  liberties  are 
effected,  and  an  end  is  put  to  the  war.  Our  enemy's  whole 
dependence  now  rests  upon  our  being  crushed  with  whole 
reams  of  depreciated  paper  money.'  To  base  the  credit  of 
the  government  on  a  more  substantial  foundation,  the  dele- 
gates were  instructed,  in  October,  1782,  "to  press  the  re- 
demption of  the  outstanding  Continental  bills  of  credit."  ^ 

The  rejection  of  a  petition  to  the  assembly,  signed  by 
many  citizens  of  the  state,  for  an  emission  of  paper,  was  the 
sign  for  opening  a  campaign  against  the  party  in  power.^ 
The   deputies   chosen  to  the  assembly  in  October,   1785, 

'  Rkcde  Island  Colonial  Records^  Yiii,  75-7. 

^Atts  and  Resolves  of  ike  General  Assembly  {AfS.),  7777,  Pi,  ii,  June  ax 

*  Stoplei,  RAode  Island  in  Ike  Continenlal  Congress^  235. 

*  Rhode  Island  Colonial  Records,  ix,  612. 

*  Anold,  NisL  of  Rhode  Island,  H,  511. 
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though  largely  in  sympathy  with  the  commercial  policy^ 
numbered  in  their  ranks  several  of  the  radical  party.  To  the 
February  session  came  several  bearing  instructions  on  the 
subject  of  the  popular  discontent.  Foster,  Gloucester,  Smith- 
field,  Coventry,  Middletown,  and  Tiverton  favored  an  emis- 
sion of  paper.*  Gloucester  suggested,  as  a  plan  for  the  more 
easy  payment  of  debts,  that  there  should  be  a  light  tax  to 
pay  a  part  of  the  foreign  debt  annually ;  there  should  be  a 
duty  laid  by  the  states  to  pay  interest  on  loans ;  the  vacant 
lands  should  be  sold  to  pay  the  national  debt,  reserving 
grants  for  soldiers ;  and  an  excise  similar  to  that  in  force  in 
Massachusetts  should  be  laid.* 

The  Smithfield  instructions  enumerated  the  grievances  of 
the  people  at  length.  They  were  alleged  to  be :  that  the 
payment  of  interest  on  loan  office  certificates  made  the  rate 
of  interest  too  high ;  the  outstanding  treasury  notes  yielded 
too  much  revenue  to  the  holders ;  on  account  of  the  scarcity 
of  money,  all  public  securities  yielded  too  much ;  the  scar- 
city of  money  made  it  impossible^  to  pay  taxes ;  the  impost 
and  excise,  as  the  easiest  way  of  raising  a  tax,  should  be 
increased,  and  that  real  and  personal  property  should  be 
made  a  tender  in  payment  of  debts.""  Richmond  and 
Charleston  voted  against  paper,  the  latter  by  a  vote  of 
thirty-nine  to  seven.*  Cumberland  complained  that  from 
the  scarcity  of  money,  many  debts  had  been  contracted, 
and  at  the  same  time  the  ability  to  pay  had  been  lessened. 
Suits  at  law  were  increasing,  debtors  were  thrown  into 
prison  and  their  goods  sold.  Though  many  objections  were 
evident,  yet  the  freemen  considered  that  an  issue  of  paper 
was  necessar}'.^ 

These  expressions  roused  the  fears  of  the  people  of  both 

^  Papers  relating  to  ike  Adoption  of  the  Constitution^  59, 47, 50,  63, 60, 58. 
'Ibid,,  An '  ^Ihid.,Kp, 

*  Ibid,,  sSf  59'  */<Ji</.,  42. 
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Providence  and  Newport,  to  the  point  of  remonstrance.  The 
debt  of  the  United  States  to  the  state,  urged  the  Providence 
remonstrants,  would  relieve  Rhode  Island  of  all  except  the 
regular  governmental  expenses.  These  could  be  met  by 
taxation.  Should  an  emission  take  place,  the  result  would 
be  to  drain  away  gold  and  silver,  and  divert  trade  to  other 
channels.'  In  the  memorial  from  Newport,  one  hundred  and 
fifty  signers  declare  that  there  is  no  scarcity  of  money.  If 
any  need  to  mortgage  their  farms,  it  can  be  done  with  an 
issue  of  paper.  The  depreciation  which  would  surely  follow 
an  issue  would  destroy  trade  and  credit.'  The  more  thought- 
ful everywhere  saw  plainly  the  ruin  that  would  ensue  to 
those  commercial  towns  whose  supplies  and  goods  for  ex- 
port were  drawn  from  the  neighboring  states. 

In  the  midst  of  these  demands  for  paper  all  eyes  were  fixed 
on  the  assembly,  as  it  came  together  at  its  March  session. 
When  a  vote  was  reached  on  a  motion  to  issue,  it  was  de- 
feated by  a  vote  of  forty-three  to  eighteen.  It  is  an  inter- 
esting coincidence  that  the  number  voting  for  paper  on  this 
occasion  was  the  same  as  that  of  the  opponents  to  the  im- 
post which  was  passed  at  the  same  session.^ 

In  accordance  with  the  suggestion  of  Providence,  an  act 
was  passed  making  real,  and  certain  articles  of  personal 
property,  at  an  appraised  value,  a  tender  for  debt  on  execu- 
tion. This  act,  the  preamble  recites,  was  passed  because  of 
the  scarcity  of  a  circulating  medium,  and  the  frequency  of 
forced  sales  at  a  serious  loss.  The  act  provides  not  only  for 
a  tender  of  property,  but  that,  should  a  creditor  refuse  the 
tender,  upon  the  payment  of  all  interest  on  the  judgment  to 
date,  the  debt  would  be  discharged  and  the  judgment  remain 
simply  a  debt  on  interest.     In  case  a  debtor  possessing  real 

*  Pr evidence  Gazelle^  Mar.  4,  1786. 

'  J^hode  Island  Historical  Society s  AfSS.,  iii,  1 10. 

^  /did.f  in,  1 10;    Untied  States  Chronicle^  Mar.  2,  9,  1786. 
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estate  refuse,  after  three  months,  to  give  satisfaction,  the  cred- 
itor might,  on  application  to  the  court,  have  satisfaction  out 
of  the  estate.* 

This  did  not  produce  the  desired  result  The  clamors 
grew.  The  instructions  given  by  Smithfield  to  her  deputies 
on  April  nineteenth,  exhibit  the  prejudices  of  the  country- 
districts  against  the  creditor  class.'  They  complain  of  many 
and  unjust  taxes  laid,  especially  to  pay  interest  on  loan  office 
certificates,  which  had  become  so  depreciated  that  often  the 
interest  in  silver  was  of  greater  value  than  the  face  of  the 
bill.  Moreover  the  assembly  had  granted  the  five  per  cent, 
impost.  If  the  assembly  wanted  an  impost  they  should  have 
insisted  on  having  it  collected  by  state  officers,  and  paid  into 
the  state  treasury.  For  these  reasons  the  town  directed  its 
deputies  to  strive:  (i.)  To  stop  the  payment  of  interest  or 
principal  of  the  loan  office  certificates  until  their  just  value 
should  be  determined ;  (2.)  To  secure  a  repeal  of  the  grant  to 
Congress  of  power  to  lay  an  import  duty,  and  to  give  the 
assembly  control  over  revenue  officers;  (3.)  To  sec  that  the 
accounts  of  the  state  with  the  United  States  be  ascertained, 
and  that  in  the  meantime  no  money  be  paid  to  Congress; 
(4.)  To  move  for  a  more  equitable  representation  in  the  as- 
sembly. 

The  first  charge  originated  from  the  most  apparent  of  the 
evils  arising  out  of  the  financial  system  of  the  war.  The  third, 
likewise,  had  its  origin  in  the  financial  chaos  of  the  Revolu- 
tion, coupled  with  the  feeling  that  Rhode  Island  was  a  cred- 
itor state.  The  second  point  in  the  instructions  was  the  final 
protest  of  the  minority  who  had  so  long  prevented  the  grant- 
ing of  the  impost.  The  apportionment  of  members  of  the  as- 
sembly as  provided  in  the  charter  had  never  been  changed. 
Newport  had  six.  Providence,  Portsmouth,  and  Warwick  four 

'  Acts  and  Rtiohes  of  the  Gtneral  Assembly  (MS.)^  '7^6-^,  M«r.  16, 1786. 
^Papers  relating  to  the  Adoption  of  the  Constitution^  54. 
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each,  and  all  other  towns  two  each.  It  had  long  been  felt 
that  this  was  unjust,  and  movements  had  been  set  on  foot  for 
a  reform,  but  to  no  purpose.  The  feeling  still  existed  as  an 
undercurrent  helping  to  swell  the  tide  of  discontent' 

The  third  Wednesday  in  April  saw  the  opposition  in  full 
force  at  the  polls.  The  result  was  a  complete  overthrow  of 
the  party  in  power.  The  new  assembly  which  came  together 
at  the  general  election  in  May  contained  seventy  members, 
of  whose  names  forty-five  do  not  appear  on  the  roll  of  the 
March  session.  Of  the  assistants,  five  of  the  ten  were  new. 
Neither  the  governor  nor  the  deputy  governor  were  re-elected. 
The  towns  which  returned  substantially  the  same  deputies  as 
to  the  previous  assembly  were  Newport,  Providence,  Bristol^ 
Westerly,  Warren,  Hopkinton,  North  Providence,  Cumber- 
land, Richmond,  Foster,  Gloucester,  and  New  Shoreham. 
These  towns,  it  is  probable,  were  of  two  classes,  those  which 
retained  their  old  deputies  of  the  commercial  party,  and 
those  other  towns  which  had  at  the  former  election  chosen 
representatives  of  the  opposition.  The  remaining  towns  may 
fairly  be  taken  to  represent  the  extent  of  the  change  in  opin- 
ion during  the  winter  of  1786. 

The  assembly  at  once  entered  on  the  work  for  which  it  had 
been  chosen.  On  Friday,  the  fifth  of  May,  a  deputy  from 
Warwick  moved  that  an  issue  of  paper  be  authorized,  basing 
his  motion  on  the  facts,  that  there  was  little  money  in  the 
country ;  that  the  lands  and  stock  of  the  farmers  was  being 
seized  and  sold  at  forced  sale  at  a  great  loss;  that  silver 
could  not  be  hired  on  the  best  security,  and  that  distress  was 
everywhere.'  The  result  of  the  motion,  was  an  act  for  emit- 
ting one  hundred  thousand  pounds  in  paper.  The  act  re- 
lates that,  **  Whereas,  From  a  variety  of  causes,  political  and 
mercantile,  the  currency  of  this  state,  now  in  circulation  has 

» FoUer  Papers  {MS,),  ii,  1 1. 

*  United  Statis  Chronicle^  May  11,  1786. 
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become  altogether  insufficient  in  point  of  quantity,  for  the 
purposes  of  trade  and  commerce,  and  for  paying  the  just 
debts  of  the  inhabitants  thereof,  to  establish  a  circulating 
medium,  upon  the  firmest  and  most  equitable  principles  that 
may  be,  and  for  facilitating  that  change  of  property  so  essen- 
tial to  a  commercial  state,  and  a  people  circumstanced  as  are 
the  inhabitants  of  this  state.  Be  it  enacted,"  etc.  Then  foU 
lows  the  act  emitting  the  paper,  based  on  the  security  of  clear 
landed  property  of  twice  the  value  of  the  emission.  Each 
freeholder  was  to  receive  an  equal  share  of  the  paper,  which 
was  to  be  repaid  into  the  treasury  in  seven  equal  annual  pay- 
ments, the  first  to  be  made  at  the  end  of  seven  years.  Dur- 
ing the  first  seven  years  the  holder  was  to  pay  interest  at  the 
rate  of  four  per  cent.^  This  act  created,  in  short,  a  loan  of 
one  hundred  thousand  pounds  to  the  people,  in  paper  at  four 
per  cent,  for  which  the  state  took  as  security  mortgages  on 
lands.  The  fearful  consequences  which  might  follow  the 
passage  of  such  an  act,  which  in  the  confident  language  of 
its  authors,  would  "  have  the  greatest  tendency  of  anything 
within  the  wisdom  of  this  legislature  to  quiet  the  minds  and 
alleviate  the  distressed  situation  and  circumstances  of  the 
good  people  of  this  state,"*  were  set  forth  in  a  protest 
against  it  from  the  deputies  of  Providence.'  In  view  of  the 
proposed  issue  of  one  hundred  and  sixty  thousand  pounds, 
they  objected  to  the  excessive  amount,  declaring  that  to 
make  it  a  legal  tender  in  satisfaction  of  past  contracts  would 
be  an  injustice,  and  a  violation  of  the  rights  of  mankind,  and 
that  it  would  not  only  not  be  received  by  the  United  States 
in  payment  of  taxes,  but  work  to  defraud  creditors  outside 
the  state,  where  the  paper  would  be  worthless.  Industry, 
commerce,  and  public  credit  would  be  destroyed,  and  the 
state  would  be  unable  to  pay  for  those  necessaries  of  life 

*  AcU  and  Resolves  of  the  General  Assembly  {MS.)^  1786-7 1  May  3,  1786. 
'  IHd,,  May  3, 1 786.  "^  IHd,,  June  26,  1 786. 
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which  she  must  purchase  outside  her  boundaries.  Instead 
of  being  intended  to  relieve  distress,  they  boldly  declared  it 
to  be  *'  calculated  only  to  accommodate  certain  persons  who, 
being  deeply  in  debt  for  real  estates  and  other  property 
purchased  under  contracts  to  be  paid  for  in  solid  coin,  and 
who  now  have  promoted  this  measure  to  serve  their  own 
private  purpose,  and  although  we  are  willing  to  unite  in 
every  reasonable  act  to  relieve  the  distress,  yet  we  are  fully 
convinced  that  passing  this  bill  is  a  measure  that  will  not 
have  that  tendency."  The  propriety  of  these  apprehensions 
was  proven  by  the  fearful  experience  of  the  following 
months.  That  the  measure  was  supported  by  a  large  mass 
of  the  freemen  who  sincerely  believed  that  in  paper  was  a 
relief  from  the  intolerable  burdens  of  poverty  and  taxation, 
is  as  certain  as  the  fact  that  among  its  supporters  were  many 
who  supported  it  as  a  means  of  extricating  themselves  from 
debt. 

The  clause  in  the  act  which  struck  dismay  to  the  hearts  of 
creditors  was  that  providing  that,  should  any  creditor  refuse 
to  receive  the  paper,  the  debtor  might  discharge  the  debt  by 
depositing  the  same  with  one  of  the  judges  of  the  court  in 
the  county.  That  official  was  then  to  give  public  notice 
through  the  newspapers  and  by  a  personal  notice  to  the 
creditor  to  appear  and  receive  the  paper.  Should  the 
creditor  fail  to  appear,  the  debt  was  declared  cancelled. 

Those  who  prophesied  depreciation  had  not  long  to  wait 
to  see  their  prophecy  fulfilled.  Within  two  months  after 
issue  the  bills  had  so  depreciated  that  a  forcing  act  was 
deemed  necessary  by  its  supporters.  Under  a  pretense  of 
great  respect  for  law,  was  perpetrated  one  of  the  greatest  acts 
of  injustice  in  the  history  of  paper  money.  It  was  insisted  that 
the  laws  must  be  kept  in  high  esteem  and  veneration,  and  the 
paper  as  good  as  gold.  Again  a  deputy  from  Warwick,  on 
the  plea  that  *'  various  attempts  have  been  made  by  a  certain 
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class  of  men,  who  for  mistaken  principles,  suppose  the  said 
currency  to  be  injurious  to  their  interests,  and  from  an  incli- 
nation to  render  invalid  such  laws  and  regulations  of  this 
assembly  as  may  not  quadrate  with  their  interest,  judgment 
and  opinion  of  things,***  introduced  a  bill  providing  that  any 
person  who  should  thereafter  refuse  to  take  the  paper  in  ex- 
change for  any  article  for  sale  at  face  value,  or  should  make 
any  diflference  between  paper  and  coin,  or  tend  to  depreciate 
or  discourage  the  paper  money,  should  be  fined  one  hun- 
dred pounds  for  the  first  oflfense,  and  for  the  second  be  fined 
the  same  amount  and  be  rendered  incapable  of  voting  or 
holding  office  in  the  state. 

The  minority,  led  by  Providence,  Newport,  and  Bristol, 
sought  to  avert  serious  consequences  by  a  comprombe. 
They  asked  to  that  end,  that  a  conference  be  arranged  to 
discuss  the  embodiment  in  the  act  of  a  provision  that,  forty 
thousand  pounds  having  been  issued,  the  emission  should 
cease ;  that  the  clause  making  paper  a  tender  in  payment  of 
past  contracts  be  omitted;  that  the  necessaries  of  life  be 
permitted  to  be  bought  for  silver  and  gold,  and  that  the  citi- 
zens of  other  states  be  relieved  from  the  penalties  imposed  by 
the  act.  But  the  attempt  was  in  vain,  and  the  bill  passed 
by  a  majority  of  six.' 

John  Brown,  a  prominent  citizen  of  Providence,  and  a 
member  of  the  assembly,  characterizing  this  as  a  country 
measure,  says ;  "  I  have  ever  wished  to  reconcile  the  landed 
and  mercantile  interests  throughout  the  state  from  the  be- 
ginning, and  having  real  estate  in  twelve  diflferent  towns,  was 
in  hopes  of  bringing  about  some  conciliatory  measure."* 
But  conciliatory  proposals  were  lost  on  a  majority  deter- 

^Acit  and  Resohes  of  the  General  Assembly  (MS.),  fjB6-y,  32,  Jane  y); 
UntUd  States  ChronUle,  July  6, 1786. 
^UnUed  States  Chronicle,  July  6,  13,  1786. 
*  Providence  Gautte,  July  8,  1786. 
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mined  to  carry  its  point  at  any  cost.  A  period  of  absolute 
stagnation  in  business  began.  Rather  than  sell  their  goods 
and  receive  in  return  paper  bills,  merchants  closed  their 
stores.  It  was  only  with  the  greatest  difficulty  that  provis- 
ions could  be  obtained.  Many  people  removed  to  the 
neighboring  states.  The  farmers  who  had  mortgaged  their 
farms  to  secure  paper,  being  unable  to  purchase  goods  with- 
out it,  sought  to  compel  the  townspeople  to  accept  it  by 
withholding  produce  from  the  market.  Few  farmers  from 
the  neighboring  states  could  be  induced  to  bring  their  pro- 
duce into  Rhode  Island,  where  they  might  be  obliged  to 
accept  worthless  paper  for  it.  It  was  said  that  a  boy  bring- 
ing in  a  load  of  potatoes,  was  compelled  to  sell  his  load 
against  his  will  and  accept  paper  in  payment.'  To  devise 
some  means  of  providing  the  people  with  the  necessaries  of 
life,  a  town  meeting  was  held  in  Providence  on  the  twenty- 
fourth  of  July.  The  penal  law  was  denounced.  Producers 
were  besought  to  bring  corn  and  meat  to  market,  and  should 
any  one  be  fined  for  refusing  to  receive  paper,  the  town 
would  pay  the  fine.  A  subscription  was  opened  to  raise 
five  hundred  dollars  with  which  to  purchase  corn  for  those 
in  immediate  want.  Resolutions  were  also  adopted  recom- 
mending that  no  one  be  molested  for  bringing  goods  to 
market,  nor  for  selling  them  for  any  price,  or  in  any  manner.* 
These  measures  of  the  townspeople  roused  the  wrath  of 
the  country  party.  South  Kingstown,  in  town  meeting, 
recommended  that  as  some  of  the  merchants  had  refused  to 
sell  goods  for  paper,  every  one  ought  to  refuse  to  sell  them 
cheese,  flaxseed,  barley,  oats,  horses,  or  lumber.'  The  farm- 
ers of  Providence  county,  in  convention  at  Scituate,  on  the 
tenth  of  August,  sought  to  concert  measures  for  promoting 

^Providence  GoMette,  July  8,  22,  1786. 
^Promdence  Town  Meeting  Records  {MS,')  vii,  69. 
*  Providence  GatetUy  Aug.  5,  1786. 
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the  paper  circulation.'  Providence  sent  a  committee  to 
make  overtures  to  this  body  for  restoring  confidence  and 
harmony  between  city  and  country.  The  convention  ad- 
journed without  taking  action,  to  meet  with  a  state  conven- 
tion to  be  held  on  the  twenty-fourth  of  August  at  East 
Greenwich,  "  to  consider  the  propriety  of  making  some 
alteration  in  the  principles  of,  and  laws  relating  to,  the  late 
bank  of  paper  money." '  The  action  of  this  convention 
shows  that  the  changes  contemplated  were  not  of  the  nature 
of  relaxations  in  severity.  The  delegates  from  sixteen 
towns  who  gathered  there  recommended  to  the  deputies  in 
the  assembly  that  they  use  their  utmost  endeavors  to  sup- 
port the  acts  of  the  assembly  on  paper  money ;  to  take  into 
consideration  the  public  securities,  and  liquidate  them  at  a 
stipulated  value,  and  to  withhold  the  staple  farm  products 
from  those  who  violated  the  paper  money  acts.'  The  assur- 
ance that  in  case  the  penal  laws  were  repealed,  and  the  use 
of  paper  restricted  to  the  satisfaction  of  judgments,  the  prin- 
cipal merchants  would  aid  in  giving  circulation  to  the  paper, 
had  no  effect  to  alter  their  recommendation.* 

The  assembly  was  convened  in  special  session  to  devise 
further  means  of  enforcing  the  circulation  of  paper.  The 
amendment  now  made  to  the  law  recited  that,  whereas  '*  the 
usual  and  stated  methods  and  times  of  holding  courts  within 
this  state  is  impracticable,  inexpedient  and  inapplicable  to 
the  true  intent  and  meaning  of  the  said  act,  and  altogether 
insufficient  to  carry  into  effect  the  good  purposes  of  this  leg- 
islature touching  the  same,"  it  was  enacted  that  any  com- 
plainant might  lodge  his  complaint  with  a  judge  of  any  court 
in  any  county.  It  should  be  the  duty  of  this  judge  to  sum- 
mon the  offender  to  appear  within  three  days  for  trial,  with- 

*  Providtfue  Town  Metdng  Records  (AfS,)^  vii,  71-2. 

*  Providence  Gauite,  Aug.  19,  1786.  •  Ihid^  Aug.  a6^  1786. 

*  United  States  Chronicle,  Aug.  26, 1786. 
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out  jury,  before  a  court  of  three  judges.  The  decision  of  a 
majority  of  the  court  should  prevail.  This  judgment  was  to 
be  final  and  without  appeal.  No  delay,  protection,  privi- 
lege or  injunction  should  be  asked  or  granted.  The  penalty 
for  the  first  offense  was  fixed  at  not  less  than  six  nor  more 
than  thirty  pounds,  and  for  the  second  offense  not  less  than 
ten  nor  more  than  fifty  pounds.*  At  the  same  time  the 
paper  was  made  a  tender  in  payment  of  continental  taxes.* 

It  seems  as  if  the  advocates  of  paper  had  reached  the  end 
of  their  course.  They  had  made  the  paper  money  law 
retroactive  by  making  it  a  tender  in  contracts  made  before 
May,  1786;  they  had  deprived  the  citizens  not  only  of 
trade,  but  of  the  necessities  of  life ;  they  now  violated  the 
very  principles  of  Magna  Carta  by  suppressing  trial  by  jury. 
Their  relations  with  the  Confederation,  they  now  disgraced 
by  proposing  to  pay  their  quota  of  taxes  in  depreciated 
paper.  Thirteen  members  of  the  assembly,  representing  the 
towns  of  Providence,  Newport,  Bristol,  Warren,  and  New 
Shoreham,  entered  a  protest  against  this  latest  legislation. 
In  their  opinion,  this  was  a  violation  of  the  natural  and  con- 
stitutional rights  of  the  people,  a  violation  of  the  Articles  of 
Confederation,  and  an  evasion  of  the  obligation  toward  the 
national  government.  It  was  a  violation  of  existing  treaties 
with  foreign  states,  was  destructive  of  trade  credit,  and  was 
a  denial  of  the  right  of  trial  by  jury.* 

To  restore  credit  and  harmony,  they  proposed  that  both 
the  tender  and  penal  clauses  be  repealed ;  that  when  tender 
of  paper  was  made  and  refused,  it  should  be  sufficient  war- 
rant for  returning  a  writ  as  unsatisfied,  and  that  those 
who  had  mortgaged  their  lands  to  receive  paper  might  take 
up  the  mortgages  at  once  upon  paying  back  the  paper.  An 
increase  in  taxes  was  at  the  same  time  suggested.*     The 

*  Acts  and  Resohes  of  the  General  Assembly  {MS,),  1786-7,  59,  Aug.  25,  1786. 

*  Ibid,,  55,  Aug.  25,  1786.        ^Providence  Gaaette,  Sept  2,  1786.        *  Ibid 


Digitized  by  VjOOQIC 


130  RHODE  ISLAND  AND  THE  UNION  [248 

propositions  of  the  protestants  were  of  course  indignantly 
rejected.  On  the  other  hand,  the  assembly  lent  a  more 
willing  ear  to  addresses  comporting  with  their  own  desires. 
The  addresses  of  Governor  Collins  to  the  legislature,  assign- 
ing as  the  cause  of  the  special  session  of  the  assembly,  the 
demands  of  many  citizens  on  account  of  the  unsettled  state 
of  the  currency  arising  from  a  combination  of  influential 
men  against  the  laws  of  the  state,  is  a  fair  example  of  the 
arguments  which  sustained  and  incited  the  majority.  Said 
he,  "  if  there  is  no  check  to  the  present  combination  against 
the  laws,  your  lives  are  unsafe,  and  your  liberties  are  at  a 
fatal,  a  final  and  a  melancholy  end."  * 

To  complete  the  work  of  this  extraordinary  session,  a 
select  committee  reported  a  bill  to  repeal  the  statute  of  limi- 
tations then  in  force,  as  inconsistent  with  the  laws  of  the 
state,  inexpedient  and  altogether  impracticable.  Promis- 
sory notes  were  henceforth  not  to  be  negotiable,  and  the 
time  for  bringing  action  upon  them  was  limited  to  six 
months. 

There  were  enacted  in  almost  every  town  in  the  state, 
after  these  laws  were  passed,  scenes  which,  had  not  their 
consequences  been  so  serious,  would  have  been  most  amus- 
ing. Debtors  were  everywhere  eager  to  pay  their  debts. 
Creditors  scarce  dared  show  themselves  on  the  street  for  fear 
of  meeting  a  debtor  with  the  paper  money  in  his  hand,  but 
the  care  of  the  legislator  had  left  no  mode  of  escape  for  the 
creditor.  Early  in  the  summer  debtors  began  to  deposit 
paper  with  the  courts.  Notices  began  to  appear  in  the 
newspapers  summoning  creditors  to  appear  and  receive  the 
same.  These  notices,  with  their  bold  headline  **  Know  Ye," 
of  which  no  less  than  twenty-six  appeared  in  one  issue  of  the 
Gazette^  became  notorious  throughout  the  state.     "Know 

'  United  States  ChrtnuU,  Sept  7,  1786. 
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Ye  Men"  and  "Know  Ye  Measures/'  were  synonymous 
with  rascality  and  dishonesty.^ 

A  convention,  held  at  Smithfield  on  the  thirteenth  of  Sep- 
tember, devised  a  scheme  by  which  it  was  hoped  to  extricate 
the  state  from  its  present  predicament.  This  was  to  be 
accomplished  by  the  establishment  of  a  "State  Trade/*  a 
sort  of  socialistic  scheme,  to  be  conducted  by  a  committee 
of  the  assembly,  by  which  produce  and  lumber  received  in 
payment  of  taxes  was  to  be  exported.  The  specie  so 
gained  was  to  be  devoted  to  paying  the  foreign  debt.  To 
consider  this  plan  a  special  session  of  the  assembly  was 
asked  for,  but  no  response  was  made  to  the  suggestion  and 
the  matter  was  dropped. 

The  paper  money  power  had  now  reached  its  height.  The 
exertions  of  its  advocates  had  forced  upon  the  state  a  policy 
repeatedly  proven  to  be  disastrous.  It  was  left  to  the  judi- 
cial power  to  inflict  upon  the  system  the  blow  which  should 
break  the  hold  of  paper.  This  was  brought  about  through 
the  case  of  Trevett  vs.  Weeden,  brought  by  John  Trevett 
against  John  Weeden,  of  Newport,  butcher,  for  refusing  to 
receive  paper  money  at  par  with  specie.  The  excitement 
created  in  the  state  by  this  case  was  only  equalled  by  the 
importance  of  the  principles  involved.  Its  importance  arises 
from  its  connection  with  both  the  paper  money  legislation 
and  the  question  of  the  independence  of  the  judiciary.  Each 
faction  in  the  state  felt  that  on  the  result  of  this  trial  de- 
pended the  fate  of  its  cause. 

The  information  was  exhibited  before  Paul  Mumford, 
chief  justice,  but  as  the  superior  court  was  then  sitting,  the 
case  was  heard  before  the  full  bench,  on  the  twenty-fifth  of 
September.' 

^  Providence  Cautte,  Aug.  12,  et  leq. 

'  The  details  of  this  case  are  taken  from  a  pamphlet  report  by  Gexu  J.  M» 
Vamimi,  printed  soon  after  in  the  Providence  Gazette  of  Sept  30  and  Oct  7,  and 
the  American  Museum,  v,  36. 
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Despite  the  fact  that  Weeden  was  in  the  deepest  poverty, 
the  best  legal  talent  in  the  state  was  at  his  service.  His 
counsel  were  Gen.  James  M.  Varnum,  of  East  Greenwich, 
and  Henry  Marchant,  of  Newport.  The  plaintiff's  case 
Tested  on  proof  of  the  violation  of  the  statute.  The  defend- 
ant's plea  covered  three  points,  in  these  words :  **  It  appears 
by  the  act  of  the  general  assembly  whereon  said  information 
is  founded,  that  the  said  act  hath  expired,  and  hath  no  force  ; 
also,  for  that  by  the  said  act  the  matters  of  complaint  are 
made  triable  before  special  courts,  incontrolable  by  the  su- 
preme judiciary  court  of  the  state ;  and  also  for  that  the 
court  is  not,  by  said  act,  authorized  and  empowered  to  em- 
pannel  a  jury  to  try  the  facts  tried  in  the  information ;  and 
so  the  same  is  unconstitutional  and  void :  all  which  the  said 
Weeden  is  ready  to  verify.  Where  he  prays  judgment  of  the 
court  here,  that  they  will  not  take  further  cognizance  of  the 
said  information."  * 

When  General  Varnum  arose  to  defend  his  client,  it  was 
not  so  much,  as  he  said,  '*  in  the  line  of  my  profession,  as  in 
the  character  of  the  citizen  deeply  interested  in  the  constitu- 
tional laws  of  a  free,  independent  and  sovereign  state."*  The 
parties  to  this  action,  said  he,  "  are  of  no  further  consequence 
than  as  the  one  represents  the  almost  forlorn  hope  of  a  dis- 
appointed circle ;  the  other  as  a  victim,  the  first  destined  to 
the  fury  of  their  intemperate  zeal  and  political  phrenzy." ' 

The  obscure  phraseology  of  the  act,  which  left  it  open  to 
the  construction  that  the  penalties  and  forms  prescribed 
were  to  be  valid  for  only  ten  days,  was  the  first  point  of  at- 
tack. It  was  argued  that  the  case  at  bar,  being  outside  the 
limit  set  in  the  act,  would  not  be  cognizable  under  it. 

Upon  the  plea  that  the  trial  was  to  be  before  a  special 
court,  without  appeal,  it  was  argued  that  the  constitution 

*  Varnum,  Trevett  vs,  Weedeny  2. 
^IHd,,i,  ^Ilnd,,^, 
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was  subverted.  The  efficacy  of  the  judiciary,  as  Varnum 
pointed  out,  depends  on  uniformity  of  decision,  which  can 
exist  only  in  the  presence  of  a  single  supreme  court  of  ap- 
peals. This  would  be  impossible  in  the  presence  of  the 
court  provided  for  in  the  act.  The  act  of  1729  had  estab- 
lished one  "  Supreme  Court  of  Judicature,  Court  of  Assize 
and  General  Gaol  Delivery,  over  the  whole  colony,  for  the 
regular  hearing  and  trying  of  all  pleas,  real,  personal  and 
mixed,  and  all  pleas  of  the  crown."  *  This  court  must  be 
supreme,  and  any  special  court  over  which  this  court  had  no 
jurisdiction-  must  be  unconstitutional. 

The  last  plea  involving  the  right  of  trial  by  jury,  was  de- 
fended in  a  speech,  the  like  of  which  had  not  been  heard  be- 
fore at  the  Rhode  Island  bar.  The  development  of  the  right, 
its  assertion  in  Magna  Carta,  its  reiterations  down  to  the 
granting  of  the  charter  of  1663,  and  even  to  the  present,  were 
arrayed  as  proof  of  its  existence  as  a  right  of  the  people. 
This  right  could  be  alienated  only  by  a  change  in  the  con- 
stitution. The  legislature  possessed  no  such  power  except 
by  the  express  consent  of  the  people.  This  they  had  never 
given. 

The  advocate  then  entered  on  a  fervid  plea  for  the  inde- 
pendence of  the  judiciary.  He  said :  **  The  legislative  have 
the  uncontrollable  power  of  making  laws  not  repugnant  to 
the  constitution.  The  judiciary  have  the  sole  power  of 
judging  those  laws,  and  are  bound  to  execute  them,  but  can- 
not admit  any  act  of  the  legislature  as  law  which  is  against 
the  constitution."^  A  double  tie  binds  the  legislature  to 
observe  the  constitution,  "  but  if  the  general  assembly 
attempt  to  make  laws  contrary  hereunto,  the  court  cannot 
receive  them."  *  In  developing  this  idea,  Varnum  applies 
the  quotation  from    Bacon's   Abridgment,  that  "if  a  stat- 

^  Laws  of  Rhode  Island^  1 730. 

*  Varnum,  Trevett  vs,  fVeeden,  27.  '  /did.,  28. 
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ute  ...  be  repugnant,  or  impossible  to  be  performed,  the 
common  law  shall  control  it  and  judge  it  to  be  void."' 
"This  act  is  repugnant  when  it  authorizes  the  judges  to  pro- 
ceed without  a  jury,  according  to  the  law  of  the  land."  The 
jury  being  the  judges  as  to  fact,  and  the  court  as  to  law,  it 
would  be  impossible  for  judges  to  try  a  man  without  a  jury 
and  yet  according  to  the  law  of  the  land.  "  This  act  there- 
fore is  impossible  to  be  executed." ''  By  this  argument  this 
case  is  directly  linked  with  the  "  Case  of  the  Convent  Seals, 
and  the  Statute  of  Carlisle,"  the  first  case  in  which  a  common 
law  court  said  that  an  unrepealed  statute  was  void  for  cause 
judicially  ascertained.'  The  whole  argument  closed  with 
an  appeal  once  more  for  an  independent  judiciary,  for  de- 
pendence of  that  department  is  the  high  road  to  tyranny. 
The  decision  of  the  court  was  "  that  the  information  was  not 
cognizable  before  them."  * 

The  decision  was  hailed  with  joy  in  Providence  and  New- 
port. Business  at  once  awoke,  and  for  a  short  time  paper 
circulated  freely,  since  it  was  known  that  it  could  be  accepted 
or  refused  at  will.  From  the  point  of  view  of  the  hard 
money  people,  the  chief  trouble  was  past.  The  paper  could 
no  longer  be  forced  on  an  unwilling  people.  But  on  the 
part  of  the  defeated  party,  momentary  dismay  was  turned 
to  wrath  against  the  superior  court.  The  assembly,  the 
willing  instrument  of  the  paper  money  policy,  was  now 
called  into  service.  The  assembly,  at  its  October  session, 
peremptorily  called  the  judges  of  the  superior  court  before 
them  in  the  following  words :  "  Whereas  it  appears  that  the 
honorable,  the  justices  of  the  Superior  Court  of  Judicature, 

*  Bacon's  Abric^ent^  iv,  635;  Vamum,  Trevttt  w.  Weeden^  30. 

*  Varnum,  Trevett  vs,  Weeden^  30.  See  discussion  in  Brinton  Coxe's  Judicial 
Power  and  Unconstitutional  Legislation^  2*34-48. 

*  Statutes  of  the  Realm,  i,  150. 

*  Vamum,  Trevett  vs,  Weeden,  i. 
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Court  of  Assize,  etc.,  at  the  last  September  term  of  the  said 
court  declared  and  adjudged  an  act  of  the  supreme  legisla- 
ture of  this  state  to  be  unconstitutional,  and  so  absolutely 
void ;  and  whereas  it  is  suggested  that  the  aforesaid  judg- 
ment is  unprecedented  in  this  state  and  may  tend  directly  to 
abolish  the  legislative  authority  thereof ;  it  is  therefore  voted 
and  resolved  that  all  the  justices  of  the  said  court  be  forth- 
with cited  by  the  sheriffs  of  the  respective  counties  in  which 
they  live  or  may  be  found  to  give  their  immediate  attendance 
on  the  assembly  to  assign  the  reasons  and  grounds  of  the 
aforesaid  judgment ;  and  that  the  clerk  of  the  said  court  be 
directed  to  attend  this  assembly  at  the  same  time,  with  the 
records  of  the  said  court  which  relate  to  the  said  judgment."* 

The  original  summons,  as  it  passed  the  lower  house,  con- 
tained also  these  words,  which  were  stricken  out  by  senate 
amendment :  '*  In  order  that  this  assembly  on  proper  infor- 
mation may  adopt  such  measures  as  may  establish  the 
supremacy  of  the  legislative  authority."* 

Two  judges  being  detained  at  home  by  illness,  the  hearing 
was  adjourned  until  the  last  Monday  in  the  month,  when  all 
the  judges  appeared  before  the  assembly. 

This  summons  was  but  the  logical  result  of  the  position 
always  assumed  by  the  legislature  of  the  colony.  It  had 
always  maintained  that  it  was  the  source  of  all  power  as  the 
representative  of  the  popular  will.  It  has  already  been 
noticed  how,  under  the  provision  of  the  charter  of  1663,  em- 
powering the  general  assembly  **to  appoint,  order  and 
direct,  erect  and  settle,  such  places  and  courts  of  jurisdiction 
for  the  hearing  and  determining  of  all  actions,  cases,  matters 
and  things,  happening  within  the  said  colony  and  plantation," 
a  "General  Court  of  Trials"  had  been  created,  composed  of 

*  Acts  and  Resolves  of  the  General  Assembly  (MS,),  lySd^,  61. 
»/^V.,6i. 
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the  governor  or  deputy  governor  and  at  least  six  assistants.^ 
In  1678,  the  general  assembly  refused  in  terms  "  to  judge  or 
reverse  any  sentence  or  judgement  passed  by  the  general 
court  of  trials,  according  to  law,  except  capital  or  criminal 
cases,  or  mulcts  or  fines."  ^  In  May,  1781,  it  was  voted 
that,  "  if  either  plaintiflf  or  defendant  be  aggrieved,  after  judg- 
ment entered  in  court,  they  may  have  liberty  to  make  their 
appeal  to  the  next  general  assembly  for  relief.'*  * 

In  a  letter  to  the  Lords  of  Trade  and  Plantations,  from  the 
Earl  of  Bellomont,  under  date  of  November  twenty-seventh, 
1699,  that  official  reports  that  the  assembly  of  Rhode  Island 
has  judicial  power  of  hearing  and  determining  causes,  of  tak- 
ing them  out  of  the  courts  of  law,  and  reversing  judgments 
without  regard  for  the  rules  of  the  common  law.* 

In  consequence  of  a  decision  of  the  Privy  Council,  on  an 
appeal  from  a  judgment  of  the  assembly,  the  latter  body  re- 
pealed the  act,  assuming  for  itself  chancery  powers,  and 
provided  that  a  court  of  chancery  should  be  established.* 
At  the  same  time,  petition  was  to  lie  to  the  assembly  and 
the  petitioner  was  to  have  relief  "  in  any  matter  or  thing  that 
may  be  cognizable  before  them,  or  that  may  at  any  time 
hereafter,  when  a  proper  court  of  chancery  be  stated,  have 
their  appeals  continued  for  relief,  if  they  shall  think  fit  to 
prosecute  the  same."'  Appeals  thus  continued  to  come 
before  the  assembly,  and  no  court  of  equity  was  established 
until  1 741.'  Then  it  was  done  because  attention  to  such 
cases  impeded  the  public  business.  The  court  of  equity 
was  soon  abolished  and  a  writ  of  review  substituted,  whereby 
in  certain  cases  a  new  trial  might  be  secured.'     It  is  certain 

*  Rhode  Island  Colonial  Records^  ii,  26.        '  /W</.,  iii,  19. 

'  Acts  and  Laws^  ^74St  ^9' 

^  Rhode  Island  Colonial  Records^  Hi,  386. 

^IHd.,  iii,  550.  ^  Ibid,,  iv,  136. 

^  Acts  and  Laws,  '745^  ^39'  '  Ibid.,  282. 
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from  the  records  that  from  this  time  onward,  as  long  as  the 
state  continued  under  the  charter,  judicial  power  was  exer- 
cised by  the  general  assembly.  It  was  not  until  the  year 
1856,  that  this  power  was  finally  taken  from  it.' 

When  on  the  thirtieth  of  October,  1786,  the  judges  ap- 
peared before  the  legislature,  each  party  was  nerved  for  a 
bitter  fight.  David  Howell,  the  youngest  judge  on  the  bench, 
whose  reputation  as  a  legislator  had  been  won  in  Congress, 
first  addressed  the  assembly.'  The  order  on  which  the  judges 
were  then  before  the  assembly,  said  he,  might  be  considered 
cither  as  calling  on  them  to  assist  in  legislation,  or  to  give 
the  reasons  for  their  decision,  as  if  accountable  for  it  to  the 
legislature.  Upon  the  first  supposition,  the  court  was  ever 
ready  to  give  its  counsel  to  the  assembly  on  points  of  law ; 
but  for  decisions  rendered  in  cases  heard  before  them,  they 
were  accountable  only  to  God  and  their  own  consciences. 

After  a  resume  of  the  arguments  which  proved  that  the  act 
"was  unconstitutional,  had  not  the  force  of  law,  and  could 
not  be  executed,"*  he  observed  that  in  the  summons  they 
had  been  alleged  to  declare  the  act  unconstitutional  and  so 
void,  whereas  this  was  simply  found  in  the  plea,  while  the 
judgment  was  "  that  the  information  is  not  cognizable  before 
them."  Whatever  the  private  opinion  of  the  judges  might 
be,  they  could  be  held  only  by  their  record.  This,  however, 
he  denied  the  right  of  the  legislature  to  question. 

Judge  Tillinghast  expressed  his  feeling  of  independence  in 
his  sphere  of  duty,  for,  said  he,  **  melancholy  indeed  would 
be  the  condition  of  the  citizens,  if  the  supreme  judiciary  of 
the  state  was  liable  to  reprehension,  whenever  the  caprice  or 

'  Rhode  Island  Reports^  iv,  324. 

*The  sources  of  information  on  the  trial  of  the  judges  are:  Acts  and Resoives 
of  the  General  Assembly  (MS,),  1786-7;  Providence  Gazette,  Nov.  11,  1786,  and 
Yamum,  Trevettvs,  Weeden, 

•Vanium,  Trevettvs,  Weeden,  z%. 


Digitized  by  VjOOQIC 


138  RHODE  ISLAND  AND  THE  UNION  [256 

resentment  of  a  few  leading  men  should  direct  a  public  in- 
quiry." * 

The  words  of  Judge  Hazard  are  of  peculiar  interest  as  com- 
ing from  a  friend  of  paper  money.  "  It  is  well  known,"  said 
he,  **  that  my  sentiments  have  fully  accorded  with  the  gen- 
eral system  of  the  legislature  in  emitting  the  paper  currency; 
but  I  never  did,  I  never  will,  depart  from  the  character  of  an 
honest  man,  to  support  any  measures,  however  agreeable  in 
themselves.  .  .  .  The  opinion  I  gave  upon  the  trial  was  dic- 
tated by  the  energy  of  truth;  I  thought  it  right — I  still 
think  so." ' 

After  long  discussion  the  question  was  put  "  whether  the 
assembly  was  satisfied  with  the  reasons  given  by  the  judges 
in  support  of  their  judgment?"  It  was  decided  in  the  nega- 
tive. A  motion  to  dismiss  the  judges  from  office  evoked  a 
protest,  signed  by  Judges  Hazard,  Tillinghast,  and  Howell, 
wherein  they  insisted  on  their  full  power  in  construing  the 
laws  of  the  state  as  a  court  of  last  resort.  As  no  charge  had 
been  brought  against  them  in  their  true  judicial  capacity,  if 
such  was  to  be  brought  they  demanded  trial  before  some 
legal  tribunal.  Without  such  trial  and  conviction,  they  de- 
nied the  right  of  the  legislature  to  convict  them.'  Upon  the 
request  of  the  assembly  for  counsel  from  the  three  lawyers 
sitting  in  that  body,  it  was  given  as  their  opinion  that  with- 
out impeachment  or  other  regular  process  of  law,  the  judges 
could  not  be  removed  from  office.  Thereupon  it  was  voted 
by  a  large  majority,  "  that  as  the  judges  are  not  charged 
with  any  criminality  in  rendering  the  judgment  upon  the  in- 
formation Treveti  vs,  Weedetiy  they  are  therefore  discharged 
from  any  further  attendance  upon  this  assembly,  on  that 
account."  * 

Warnum,  TreveU  vs.  fVeeden,  43.  *IHd.  'IHd,,  45. 

*Ac£s  and  Resohes  of  the  General  Assembly  {AfS,)^  1786^,  Nov.  3,  1786; 
Providence  GoMette,  Nov.  11, 1786;  United  States  Chronicle^  Nov.  9,  1786. 
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Though  baffled  in  this  direction,  the  legislature  had  re- 
maining a  weapon  to  be  wielded  by  their  constituencies  in 
the  form  of  the  ballot  at  the  annual  election.  But  though 
the  assembly,  for  three  score  and  ten  years,  continued  to  re- 
view the  work  of  the  courts,  yet  never  again  did  they  pre- 
sume to  hold  a  court  answerable  for  its  decisions. 

The  dominant  party,  chagrined  at  the  failure  of  its  en- 
deavors to  coerce  the  courts,  as  well  as  at  the  demonstrations 
following  the  decision  in  Trevett  vs.  Weedetiy  now  chose  an- 
other line  of  aggression.  The  assembly  that  issued  the  sum- 
mons to  the  judges,  resolved  that  the  text  of  an  act  entitled 
"  An  act  to  stimulate  and  give  efficacy  to  the  paper  bills 
emitted  by  this  stale  in  May  last,"  be  forwarded  to  the  sev- 
eral towns  to  be  submitted  to  the  freemen  in  town  meeting, 
and  an  opinion  returned  to  the  assembly  at  its  next  session 
in  the  form  of  instructions  to  the  deputies.^  The  proposed 
act  declared  in  its  preamble,  that  whereas  certain  persons 
had  accumulated  great  wealth  by  depreciating  securities  and 
buying  them  at  a  reduced  price,  and  were  now  attempting  to 
depreciate  the  paper,  therefore  it  was  proposed  to  require 
every  citizen  to  take  a  test  oath  to  make  every  endeavor  that 
paper  money  should  have  an  equal  value  with  specie,  and  to 
sell  or  expose  for  sale  no  article  for  which  he  would  not  take 
in  payment  either  paper  or  gold  at  ^he  same  rate.  Every 
person  taking  the  oath  was  to  be  enrolled  at  the  town  clerk's 
office,  and  to  receive  a  certificate  of  having  complied  with 
the  law.  All  incumbents  in  office  as  well  as  all  newly  elected 
officers,  together  with  practicing  lawyers  and  all  persons  en- 
tering or  clearing  vessels  at  any  port  were  to  be  obliged  to 
subscribe.  No  person  was  to  be  eligible  to  office  until  the 
oath  had  been  taken.  Violations  of  the  law  were  to  be  ac- 
tionable as  perjury.' 

*  UniUd  States  Chronicle^  Oct.  i?,  1786;  Prtnndenci  Gautte,  Oct.  14,  1786. 
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Alarmed  at  the  prospect,  the  leaders  of  the  opposition, 
together  with  the  more  moderate  of  the  party  in  the  ascend- 
ancy, again  attempted  to  effect  a  compromise  whereby  the 
penal  laws  might  be  repealed.  Further,  they  proposed  that 
a  tender  of  paper  be  not  made  to  work  a  discharge  of  the 
debt,  but  simply  to  stop  the  accumulation  of  interest ;  that  the 
excise  be  revived  and  made  payable  in  paper ;  that  the  state 
tax  be  made  higher  and  paid  more  punctually,  and  that  the 
principal  and  interest  of  the  state  debt  be  paid  in  paper.* 
By  making  paper  acceptable  in  payment  of  certain  taxes,  and 
leaving  it  at  the  option  of  creditors  to  accept  or  reject  this 
medium,  it  was  hoped  that  a  certain  currency  might  be  given 
it  But  with  the  trial  of  the  judges  still  pending,  and  the 
test  act  before  the  people,  and  a  chance  of  its  ratification, 
the  country  party  were  encouraged  flatly  to  refuse  a  con- 
ference. 

Though  its  devotees  in  the  assembly  were  still  confident, 
public  opinion  on  the  forcing  acts  was  undergoing  a  change. 
The  distresses  of  the  past  summer,  the  decision  in  Trevett 
vs.  Weeden,  and,  above  all,  that  inherent  sense  of  justice 
which,  though  dulled  for  a  time,  is  sure  at  length  to  assert 
itself  in  the  public  mind,  had  prepared  the  people  to  receive 
with  detestation  the  proposition  to  carry  forward  the  system. 
Replies  in  the  form  of  instructions  began  to  appear  at  an 
early  date.  Providence,  at  a  town  meeting  on  October 
seventeenth,  judging  the  act  to  be  **  unconstitutional,  unjust, 
impolitic,  tending  to  drive  people  into  parties  violently  op- 
posed to  each  other,"  *  and  declaring  that  when  a  man  loses 
the  right  to  buy  and  to  sell,  he  becomes  a  slave,  directed  its 
deputies  to  oppose  this  almost  proscriptive  act.  In  the  sis- 
ter capital,  it  was  thought  that  this  test  might  lead  to  others, 

*  United  StaUs  ChromcU,  Oct.  12,  1786;  Providence  Gatette^  Oct.  14,  1786. 

*  Providence  Toum  Meeting  Records,  vii,  73-4. 
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religious  or  political,  or  would  at  least  tend  to  subvert  the 
liberties  of  the  people  and  lead  to  an  aristocracy.^ 

East  Greenwich,  adopting  a  similar  course,  directed  her 
deputies  to  work  for  a  settlement  of  the  difficulties  concern- 
ing the  paper  money,  a  renewal  of  the  excise  and  high  taxes, 
and  the  preservation  of  the  right  of  trial  by  jury.'  Cum- 
berland, which  eight  months  before  had  been  vociferous 
for  paper  money,  decided  that  the  passage  of  a  test  act 
would  appreciate  the  paper  in  the  hands  of  the  present 
holders,  multiply  oaths,  make  the  people  familiar  with  ex- 
cessive punishments,  embarrass  commerce  by  excluding 
imports,  and  raise  the  price  of  necessities.'  Even  Glouces- 
ter, the  stronghold  of  the  country  party,  realizing  that 
commerce  had  been  destroyed,  voted  that  they  wished  the 
bill  "  to  be  forever  rejected."  * 

Only  three  towns  in  the  state  placed  themselves  on  record 
as  favoring  the  act.  These  were  Scituate,  Foster  and  North 
Kingstown.  The  act  so  universally  censured  was  quickly 
disposed  of  by  the  assembly  at  its  meeting  on  November 
second.  * 

The  acquittal  of  the  judges,  supported  by  the  sentiment 
displayed  on  the  proposed  test  act,  made  the  whole  series  of 
force  acts  practically  inoperative.  Though  still  upon  the 
statute  books,  friend  and  foe  alike  knew  that  they  would 
never  again  become  operative.  In  the  December  session 
the  assembly  attempted  to  deal  with  the  changed  condition  of 
affairs.  The  force  act  of  June,  which  made  it  a  crime  to  refuse 
paper  on  a  par  with  specie,  together  with  all  subsequent  addi- 

*  Papers  Relating  to  the  Adaption  of  the  Constitution  (MS,),  40. 

*  7W</.,  44.  •  /Hd,  43. 

*  Warwick,  Bristol,  North  Providence,  Tiverton,  Cranston,  Exeter,  Hopkinton, 
and  Portsmouth,    /did,,  41. 

*Aas  and  Resohes  of  the  General  Assembly  (MS.),  1786-7,  70;  United  States 
Chronicle,  Nov.  2,  1786. 
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tions  and  amendments,  was  repealed.*  Paper  was  still,  by  the 
act  of  May,  a  legal  tender,  and  deposits  with  the  courts  still 
operated  to  discharge  the  debt.  As  some  of  the  judges  now 
began  to  receive  such  deposits,  and  to  give  notice  of  their  in- 
tention to  do  so,  it  was  enacted  that  a  debtor  might  make  his 
deposit  with  any  judge.*  In  their  attempts  to  relieve  the  con- 
dition of  debtors,  two  suggestions  of  the  Smithiield  convention 
of  September  thirteenth  were  acted  upon  by  the  assembly. 
The  English  statute  limiting  the  time  of  bringing  personal 
actions,  which  had  been  repealed  during  the  war,  but  re- 
enacted  in  1785,  was  now  amended  so  that  all  actions  on 
promissory  notes  and  book  accounts  must  be  brought  within 
two  years.'  The  negotiability  of  promissory  notes  was  de- 
stroyed by  making  it  necessary  that  action  upon  them  be 
brought  in  the  name  of  the  original  promisee.* 

The  friends  of  sound  money  began  to  look  forward  to  the 
April  election  as  the  next  occasion  on  which  an  attack  could 
be  made  upon  the  party  in  power.  In  the  meantime,  paper 
was  to  reign  in  the  session  of  the  assembly  which  met  on 
March  twelfth,  and  to  reflect  both  the  narrowness  and  the 
meanness  of  the  cause  which  it  upheld.  Several  acts,  among 
which  were  the  removal  of  the  postmaster  at  Newport  for  an 
alleged  insult  to  the  governor  in  detaining  letters  addressed 
to  him  until  postage  was  paid,  and  the  withdrawing  of  the 
charter  of  the  city  of  Newport  on  a  petition  representing 
one-seventeenth  of  the  taxable  property,  stand  as  evidences 
of  their  capacity  in  other  directions.*  That  its  members 
were  in  sympathy  with  the  riotous  conduct  of  the  masses  in 
the  neighboring  states  was  made  evident  by  their  refusing 
to  deliver  up  to  the  Massachusetts  authorities  some  of  the 
offenders  in  Shays'  rebellion. 

'  Acts  and  Resolves  of  the  General  Assembly  {MS.)t  1786^,  92,  Jan.  6, 1787. 
« Ibid,,  80,  Dec.  29-30,  1786.        ^Ibid,  82,  Jan.  6,  1787.        *7W</.,  82. 
^  Rhode  Island  Colonial  Records,  x,  233. 
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In  pursuance  of  a  line  of  policy  adopted  in  October  of  the 
previous  year,  and  followed  out  in  the  late  session,  the  ob- 
ject of  which  was  to  ascertain  the  public  debt  with  a  view  to 
extinguishing  it,  the  assembly  had  at  the  last  session  made 
provision  for  paying  one-fourth  part  of  such  debt  in  the 
money  received  as  state  taxes,  that  is,  in  paper.*  Now  the 
act  was  extended  to  cover  all  forms  of  securities  held  against 
the  state.  Creditors  were  notified  to  present  their  securities 
and  to  receive  one-fourth  payment  on  them  or  to  forfeit  all 
claim  to  such  part  thereafter.  Here  was  a  simple  proposition 
whereby  one-fourth  of  the  state  debt  was  to  be  repudiated ; 
for  to  make  payments  in  the  paper  was  repudiation  and 
nothing  less. 

Thus  closed  the  last  session  of  the  year  1786-7.  No 
more  disastrous  year  is  recorded  in  the  annals  of  Rhode 
Island.  Her  reputation  in  the  community  of  states  was 
gone.  To  a  nation  prejudiced  by  the  state's  opposition  to 
the  salutary  measures  of  Congress,  her  name  became  a 
synonym  of  all  that  was  disreputable  and  dishonest.  Allu- 
sions of  this  nature  are  to  be  found  in  almost  every  publica- 
tion of  the  day.  The  Connecticut  Magazine  added  to  these 
a  poetical  effusion : 

*'  Hail,  realm  of  rogues,  renowned  for  fraud  and  guile, 
All  hail,  ye  knaveries  of  yon  little  isle. 

****** 
Look  through  the  state,  the  unhallowed  ground  appears 
A  nest  of  dragons  and  a  cave  for  bears; 
A  nest  of  vipers  mixed  with  adders  foul. 

****** 
The  wiser  race,  the  snares  of  law  to  shun. 
Like  Lot  from  Sodom,  from  Rhode  Island  run."  ' 

The  existence  of  the  tender  law  made  the  administration 

>  Schedules  of  the  General  Assembly^  October  (2d)  Session,  1786,  86;  IHd,^  De- 
cember Session,  1786,  21. 

•  Providence  Gautte^  Apr.  14,  1787. 
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of  justice  almost  farcial.  The  superior  court  which,  since  its 
encounter  with  the  assembly,  had  not  sat  with  a  full  bench, 
was  adjourned  at  its  March  term  for  three  weeks  because  the 
depreciation  of  paper  made  the  administration  of  justice  im- 
possible. At  this  adjourned  session  all  cases  involving  large 
amounts  were  put  over  until  a  future  term,  probably  in  the 
hope  that  a  change  in  affairs  might  be  brought  about  in  the 
meantime.  At  the  April  term  in  Washington  county  more 
than  twenty  bills  in  equity  were  heard  for  the  redemption  of 
mortgaged  estates.  The  paper  for  redeeming  these  estates 
was  brought  into  court  by  the  sackfull.  Determined  not  to 
make  a  farce  of  justice,  the  judges  refused  to  record  these 
tenders,  and  put  over  all  such  cases  until  the  next  term. 
They  hoped  that  at  the  coming  election  an  assembly  would 
be  elected  which  would  sweep  away  the  paper  money  laws. 
If  this  was  not  accomplished  the  court  knew  very  well  that 
their  removal  would  be  sure,  and  the  responsibility  of  the 
whole  matter  would  be  cast  on  other  shoulders. 

The  general  election  had  for  some  weeks  been  the  center 
of  expectant  interest.  Two  tickets  or  **  Proxes  "  were  in  the 
field.  That  of  the  party  in  power  bore  the  legend  "  Liberty 
and  Property  secured  by  Perseverance."  The  name  of  John 
Collins  headed  the  ticket,  supported  by  that  of  Daniel  Owen, 
for  deputy  governor.*  The  opposition  ticket  bore  the  names 
of  William  Bradford  and  John  Malbone.*  Collins  and  Owen 
had  proved  to  be  a  strong  combination  in  the  year  that  was 
closing.  The  former,  a  man  of  moderate  views,  was  calcu- 
lated to  hold  the  wavering  spirits;  the  latter  was  the 
acknowledged  leader  of  the  paper  money  party  in  its  strong- 
hold, Gloucester.  In  William  Bradford  the  sound  money 
party  put  forward  a  man  who  had  been  identified  with  every 
step  in  the  Revolution.     He  was  a  member  of  the  committee 

^  Rhode  Island  Historical  Society s  ColUcHons  {MS.),  vii,  31. 
"  Ihid,,  32. 
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of  correspondence  appointed  in  1773,  of  the  committee  of 
safety  in  1775,  and  of  the  Hartford  Convention  of  1780,  of 
which  latter  body  he  was  president.  He  was  chosen  a 
member  of  the  Continental  Congress  as  the  successor  of 
Stephen  Hopkins,  and  served  as  deputy  governor  from  1775 
to  1778.  John  Malbone,  a  representative  of  one  of  New- 
port's oldest  mercantile  houses,  stood  for  the  commercial 
interests  of  the  colony.* 

The  opposition  sought  to  rally  supporters  to  their  standard 
through  the  press.  An  address  issued  to  the  free  electors 
averred  that  the  character  of  the  state  was  already  so  debased 
that  to  be  an  inhabitant  of  Rhode  Island  was  synonymous 
with  being  a  villain.  The  continuation  of  the  tender  laws  in 
the  face  of  depreciation  was  cited  as  proof  of  the  dishonest 
motives  of  the  party  in  power.  It  was  charged  that  a  law  to 
prevent  bribery  and  corruption  passed  by  the  last  assembly 
had  been  put  forward  with  the  hope  of  preventing  the 
Quakers  from  voting.*  "  A  Farmer  "  confessed  that  in  1786 
he  bad  voted  for  paper,  partly  because  he  considered  the  old 
administration  opposed  to  the  interests  of  the  people  at 
large.  The  people  had  wanted  a  legal  tender  paper  founded 
on  landed  security  and  redeemable,  but  the  emission  had 
been  too  large.  The  penal  acts,  the  test  oath  bill,  the  act 
annulling  the  indorsement  of  notes,  and  the  change  in  the 
statute  of  limitations,  had  overdone  the  matter.  They  had 
all  been  fabricated  with  the  sole  purpose  of  making  a  tender 

'The  remainder  of  the  paper  money  ticket  was:  For  Assistants,  Joseph 
Staunton,  John  Williams,  Sylvester  Sayles,  James  Arnold,  Caleb  Gardner,  John 
Cook,  William  Congdon,  Joseph  Tweedy,  Thomas  Coggeshall  and  Thomas 
Hazard;  for  Secretary,  Henry  Ward;  for  Attorney-General,  Henry  Goodwin;  for 
Treasurer,  Joseph  Clarke.  Opposed  to  them  were,  for  Assistants,  John  Jenks, 
Simeon  Perry,  John  Smith,  Richard  Searle,  Thomas  Rice,  William  Hammond, 
Gideon  Qarke,  Henry  Bliss,  Joseph  Baker,  and  Peleg  Arnold;  for  Attomey-Gen- 
real,  William  Channing.     Henry  Ward  and  Joseph  Qarke  had  no  opposition. 

*  Providence  Ganette^  Apr.  7,  1787. 
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and  refusal  an  extinguishment  of  a  debt.  He  suggested 
that  the  compromise  proposed  in  the  previous  June  might 
still  solve  the  difficulty/ 

The  April  election  came  and  went,  and  left  the  paper 
money  party  still  in  power.  Of  the  eighty  assistants  and 
deputies  who  assembled  at  the  May  session  of  the  legis- 
lature, only  twenty-four  were  new  comers.  From  James- 
town, Cumberland,  Cranston,  Barrington,  and  Warren  new 
delegations  appeared.  How  much  of  this  change  was  due 
to  a  change  in  pubh'c  sentiment  on  paper  money  is  unknown. 
The  strength  of  the  majority  in  the  north,  west,  and  south  re- 
mained unbroken.  The  judges  of  the  superior  court  were 
made  to  pay  the  penalty  of  their  insubordination.  Chid 
Justice  Mumford  alone  was  re-elected. 

Encouraged  by  this  victory,  the  party  in  power  felt  pre- 
pared to  hold  out  not  only  against  their  own  fellow-citizens, 
but  against  public  sentiment  in  the  other  states.  But  though 
possessing  a  majority  in  the  assembly,  they  attempted  no 
new  measures  for  promoting  the  paper  money,  but  confined 
themselves  to  carrying  out  the  work  of  repudiation  already 
begun.  The  paper  money  movement  from  this  time  is  the 
record  of  a  gradual  recession  from  a  policy  which  was  soon 
to  be  gradually  abandoned. 

The  payment  of  the  state  debt  in  paper,  which  had  been 
begun  in  March,  was  continued  at  the  June  session,  1787, 
when  a  second  quarter  of  all  securities  held  against  the  state, 
excepting  certain  four  per  cent,  notes,  to  be  ordered  paid.' 
In  November  of  the  same  year,  a  third  quarter  was  dis- 
charged," and  on  May  tenth,  1788,  the  last  quarter  was  or- 
dered to  be  paid.*    To  complete  the  work  of  repudiation,  in 

^Providence  GauUe^  Apr.  14, 1787. 

^Aets  andResohee  efthe  General  As$embfy  (AfS.\  lySdr^^  J«ne  i6k  1787. 

*IHd^  Nov.  3,  1787.  *  md^  1788-90;  May  10^  1788. 


Digitized  by  VjOOQIC 


26s  ]  ^^^  PAPER  MONE  Y  ERA  1 47 

March  of  the  following  year,  those  notes  which  had  been 
heretofore  excepted  were  called  in.' 

On  the  approach  of  the  April  election,  the  position  of  the 
towns  was  in  several  cases  set  forth  in  instructions  to  their 
deputies.  Providence  declared  that  the  tender  laws,  and  the 
present  statute  of  limitations,  ought  to  be  repealed.'  On  the 
very  same  day,  South  Kingstown  instructed  her  delegates  to 
oppose  the  repeal  of  any  of  the  acts  of  issue.'  Midway  be- 
tween these  stood  Westerly,  when  she  demanded  a  contin- 
uance of  the  tender  laws  but  a  repeal  of  the  statute  of  limi- 
tations.* A  call  for  the  repeal  of  one  or  both  of  these  laws 
was  re-echoed  from  Jamestown,  Middletown,  Bristol,  Little 
Compton,  and  Hopkinton.*  South  Kingstown  found  as  a 
supporter  of  her  position  West  Greenwich.*  The  larger 
share  of  the  country  towns  seem  to  have  trusted  to  the  well 
known  sentiments  of  their  deputies.  At  the  session  which 
preceded  the  election,  the  opposition  only  succeeded  in 
securing  the  extension  of  the  time  for  bringing  personal  ac- 
tions from  two  years  to  four.'  A  motion  to  repeal  the 
tender  law  was  defeated  by  a  large  majority.' 

As  the  third  year  of  the  sway  of  paper  money  drew  to  its 
close  the  dominant  party  weakened  perceptibly.  In  March, 
1789,  a  motion  to  repeal  the  tender  law  was  lost  by  a  vote 
of  nineteen  to  thirty-seven.*  In  June  of  the  same  year  the 
vote  on  a  similar  motion  stood  twenty  to  thirty.'*  The 
assembly  in  September,  confessing  that  as  the  bills  of  credit 
had  depreciated,  great  injustice  would  result  unless  some- 

^Acts  and  Resolves  of  the  General  Assembly  (AfS,),  1786-^,  Mar.  14,  1789. 

^Providence  Town  Meeting  Records ^  vii,  1 18. 

^Papers  ReiaHngto  the  Adoption  of  the  ComtitstHon  {MS.),  63. 

^IHd.,to,  */^w^49,6»-4.  •/«</.,  65. 

''Schedules  of  the  General  Assembly,  March  Scsiion,  1788,  11. 

•  Untied  Siales  Chronicle,  Apr.  10, 1788. 

^Ibid^  May  19,  1789.  ^^IHd.,  June  18^  1789. 
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thing  wa3  done,  suspended  the  act  making  a  tender  and 
lodgement  of  the  paper  a  discharge  of  the  debt,  until  the 
rising  of  the  next  session.*  At  the  next  session,  as  was 
anticipated,  the  assembly  proceeded  to  do  that  long  de- 
ferred act  of  justice,  and  repealed  the  act  of  May,  1786,  which 
made  paper  a  legal  tender  at  par  with  coin.*  The  scarcity 
of  specie  and  the  accumulation  of  debts  having  made  it  im- 
possible for  debtors  to  meet  their  obligations  in  hard  money, 
it  was  enacted  that  real  estate  and  certain  articles  of  personal 
property  might  be  tendered  in  payment  of  debts.  The  rate 
of  acceptance  of  paper  was  fixed  at  fifteen  of  paper  for 
one  of  silver.  But  for  all  contracts  made  since  November, 
1786,  unless  specified  to  be  in  gold  or  silver,  paper  was  to  be 
taken  at  par.' 

So  closed  the  drama  of  paper  money  in  Rhode  Island. 
Conceived  in  ignorance,  and  supported  by  folly  and  dishon- 
esty, it  had  brought  discord,  repudiation  and  misery.  It 
disappeared,  leaving  a  disorganized  finance  and  a  majority 
in  power  inflamed  by  passion,  whose  persistence  in  opposi- 
tion to  salutary  national  measures  was  bringing  Rhode  Island 
to  the  verge  of  war  with  her  sister  states.  However  just  her 
motives,  however  steadfast  her  hold  on  principle,  still  the 
work  of  the  year  1786  so  lowered  her  in  the  eyes  of  her 
neighbors  that  only  bad  and  perverse  motive  could  be  seen 
in  her  acts  respecting  the  federal  constitution.  It  is  owing 
to  prejudice  and  distrust  it  aroused  against  the  state  and  to 
its  influence  in  preparing  the  way  for  strife  over  the  consti- 
tution, that  this  episode  has  its  vital  connection  with  the 
relations  of  Rhode  Island  to  the  union. 

*  Acts  and  Resolves  of  the  General  Assembly  {MS,)^  1788-^,  117. 

*  7^*^,128.  '/foV/.,  128. 
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CHAPTER  V 

RHODE  ISLAND  AND  THE  CONSTITUTION 

The  Confederation  had,  in  the  first  five  years  of  its  exist* 
cnce,  proved  its  inadequacy.  Even  before  it  went  into  effect, 
the  far-reaching  political  sense  of  Hamilton  saw  its  weakness, 
and  suggested  a  remedy.'  Half  a  decade  and  a  succession 
of  fortuitous  events  were  necessary  to  bring  public  opinion 
to  the  point  of  action.  The  remoter  cause  of  the  convention 
of  1787  was  the  fact  and  growing  conviction  of  the  ineffi- 
ciency of  the  Articles  of  Confederation.  The  immediate 
antecedents  were  the  Alexandria  and  Annapolis  conventions. 
The  development  of  the  remoter  cause  was,  in  each  state,  the 
resultant  of  the  forces  of  local  politics  working  therein. 

In  Rhode  Island  those  forces  received  their  impetus  far 
back  before  the  Revolution,  when  the  rivalry  of  Providence 
and  Newport  had  created  two  parties.  Newport,  the  historic, 
commercial,  and  social  metropolis  of  the  colony,  watched  the 
rise  of  Providence  with  a  jealous  eye.  The  natural  conse- 
quence of  growth  was  a  demand  on  the  part  of  Providence, 
for  recognition  in  politics.  Consideration  she  won  for  her- 
self when,  in  1755,  Stephen  Hopkins  was  elected  governor 
over  a  candidate  put  forward  by  Newport.  This  was  the  sig- 
nal for  the  opening  of  hostilities  between  the  two  towns 
under  the  leadership  of  Stephen  Hopkins  and  Samuel  Ward. 
These  northern  and  southern  parties,  the  one  dominant  in 
Providence  county  and  the  adjoining  towns  in  Kent  and 
Bristol,  the  other  strong  in  Newport  and  Kings  counties, 

*  Letter  to  Duane,  Sept  30, 1780.    Lodge,  IVcrAs  of  Hamilton^  i,  203. 
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struggled  with  varying  success  until  1768,  when  impelled  by 
a  common  sentiment  against  ministerial  oppression,  a  com- 
promise was  effected.  The  progjress  and  outcome  of  this 
struggle  has  been  traced  in  an  earlier  chapter.  At  the  close 
of  the  war,  old  party  divisions  reappeared,  but  dividing  lines 
were  drawn  differently  from  those  of  former  days.  Ne^-port 
had  lost  her  prestige.  Her  commerce  was  ruined  and  her 
most  influential  citizens  gone.  Providence,  which  had  grown 
in  importance,  became  the  center  of  the  descendants  of  the 
old  Ward  party.  The  old  Hopkins  party,  deprived  of  the 
support  of  its  chief  town,  welcomed  to  its  fold  Kings,  now 
Washington  county,  from  which  the  Ward  influence  had  de- 
parted. The  seaport  or  town  party  soon  saw  that  their  com- 
mercial prosperity  depended  on  the  stability  and  credit 
which  could  only  be  gained  through  a  strong  central  govern- 
ment. The  quiet  advances  of  this  really  numerical  minority 
are  marked  by  grants  to  Congress  bit  by  bit  of  the  poweis 
desired  by  that  body. 

The  economic  and  industrial  conditions  which  resulted  in 
social  convulsions  in  all  the  northern  states  in  1786-7,  mani- 
fested themselves  in  Rhode  Island  in  the  overthrow  of  the 
town  party  and  the  accession  of  the  country  party  to  power, 
with  its  accompaniment  of  paper  money,  repudiation  and 
distress.  As  no  unjust  and  unnatural  system  is  destined  to 
long  life,  the  fall  of  paper  money  was  swift  and  complete. 
But  the  party  which  instituted  the  policy,  plunged  into 
deeper  misery  by  its  course,  met  all  measures  tending  to- 
ward a  stronger  government  with  bitter  hostility.  The  rem- 
nant of  the  paper  money  party  formed  a  nucleus  about 
which  all  opponents  of  a  closer  union  grouped  themselves. 

It  was  the  Annapolis  convention  that  directly  led  to  the 
Federal  convention.  As  a  prelude  to  this,  there  was  held  at 
Mount  Vernon,  in  March,  1785,  a  meeting  of  commissioners 
from  the  states  of  Maiyland  and  Virginia,  which  drew  up  an 
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agreement  concerning  the  navigation  of  the  Potomac  and  the 
opening  of  a  road  to  the  Ohio.  Further  than  this,  they 
recommended  that  the  states  arrange  similar  duties,  a  uni- 
form system  of  dockage,  a  uniform  currency  and  an  annual 
meeting  of  commissioners  to  discuss  the  commercial  policy 
of  the  two  states.'  Both  states  having  ratified  the  work 
of  the  commissioners,  Virginia,  on  January  twenty-sixth, 
1786,  elected  eight  delegates  to  meet  the  delegates  of 
the  other  states  "  to  take  into  consideration  the  trade  of  the 
United  States ;  to  examine  the  relative  situation  and  trade 
of  the  said  states;  to  consider  how  far  a  uniform  system 
in  their  commercial  regulations  may  be  necessary  to  their 
common  interest  and  their  permanent  harmony,  and  to  report 
to  the  several  states  such  an  act  relative  to  this  great 
object  as,  when  unanimously  ratified  by  them,  will  enable 
the  United  States  in  Congress  assembled  effectually  to  pro- 
vide for  the  same."  * 

A  circular  letter  was  sent  by  the  commissioners  to  the 
other  states,  asking  that  delegates  be  appointed,  naming  the 
first  Monday  in  September,  1786,  as  the  day,  and  Annapolis 
as  the  place  of  meeting.  On  the  eleventh  of  September, 
delegates  from  five  states  met  for  organization.  New  York, 
New  Jersey,  Pennsylvania,  Delaware  and  Virginia  were  repre- 
sented ;  Connecticut,  Maryland,  South  Carolina  and  Georgia 
appointed  no  delegates;  Massachusetts  elected  delegates* 
but  at  so  late  a  day  that  they  did  not  arrive  until  the  con- 
vention had  adjourned.'  In  Rhode  Island  no  movement  was 
made  to  elect  delegates  until  June,  when  Jabez  Bowen  and 
Samuel  Ward  were  appointed  to  attend,  with  instructions 
similar  to  those  given  to  the  Virginia  delegates.*    But,  like 

^  Virginia  State  Papers^  iv,  So;  Pennsyhania  Arduvet,  z,  511;  HeMdng, 
Stmiutet  ai  Large,  xii,  50. 
«  EUiot'i  Debates,  i,  1 12-1 16.  "  IbitL,  115. 

^Schedules  of  the  General  Aaembfy,  Juie  Sessioo,  1786,  5. 
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Massachusetts,  they  were  met  on  the  way  by  the  news  that 
the  convention  had  adjourned.  The  avowed  objects  of  this 
convention  contained  nothing  which  could  rouse  the  oppo- 
sition even  of  Rhode  Island.  Moreover,  whatever  might  be 
suggested  would  have  effect  only  after  ratification  by  all  the 
states.  The  tardiness  of  both  Massachusetts  and  Rhode 
Island  can  probably  be  explained  by  the  dilatory  manner  in 
which  representative  bodies  of  that  day  usually  met  They 
thought  that  the  convention  would  likewise  be  late  in  organ- 
izing.* The  work  of  this  body,  so  important  as  a  step  to- 
ward the  convention  to  follow,  was  embodied  in  a  report 
addressed  to  the  states  represented.  This  report,  reviewing 
the  defects  of  the  confederation,  recommended  that  all  the 
states  choose  delegates  to  a  convention  to  meet  at  Philadel- 
phia on  the  second  Monday  in  May,  1 787,  "  to  take  into  con- 
sideration the  situation  of  the  United  States,  to  devise  such 
further  provisions  as  shall  appear  to  them  necessary  to 
render  the  constitution  of  the  federal  government  adequate 
to  the  exigencies  of  the  Union." '  The  results  of  this  meet- 
ing were  to  be  reported  to  Congress,  and  after  its  ratification 
by  that  body  and  by  the  states,  was  to  become  efTective.*  On 
February  twenty-first,  Congress  resolved  that  a  convention 
of  delegates  should  be  held  on  the  second  Monday  in  May 
at  Philadelphia,  "  for  the  sole  and  express  purpose  of  review- 
ing the  Articles  of  Confederation,  and  reporting  to  Congress 
and  the  several  legislatures  such  alterations  and  provisions 
therein  as  shall,  when  agreed  to  in  Congress,  and  confirmed 
by  the  states,  render  the  federal  Constitution  adequate  to  the 
exigencies  of  government  and  the  preservation  of  the  Union."* 
The  states  led  by  New  Jersey,  on  November  twenty-third, 

1  Gilpin,  Madison  Papers,  ii,  700;  Providence  Gatette,  July  8,  1786. 
'Original  copy  sent  to  Rhode  Island  is  in  Rhode  Island  Archives^  Letters^ 
lySs-S,  56. 
'EUiofs  Dedales,  i,  116.  */hd„  i,  119. 
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had  begun  to  appoint  delegates  even  before  the  passage  of 
die  resolution  by  Co;igress.  By  the  day  set  for  the  conven- 
tion, nine  states  had  chosen  representatives.  Connecticut, 
Maryland,  and  New  Hampshire  made  their  appointments  be- 
fore  the  end  of  June.  Rhode  Island  alone  was  unrepresented. 
Emphasizing  the  necessity  of  a  convention,  her  delegates 
wrote  of  the  government :  "  We  think  it  our  duty  to  inform 
die  state  that  it  is  totally  inefHcient  for  the  purposes  of  the 
union,  and  that  Congress  without  being  invested  with  exten- 
sive powers  must  prove  totally  nugatory."  '  They  declared 
their  willingness  to  retire  to  private  life  if  only  they  could 
"  see  such  a  degree  of  energy  infused  into  the  Federal  gov- 
ernment as  may  render  it  adequate  to  the  great  ends  of  its 
original  institution." '  These  were  the  sentiments  of  a  man 
of  culture,  uttered  by  James  Manning,  president  of  Brown 
University,  who  looked  with  disfavor  upon  the  popular 
movement  in  Rhode  Island. 

The  question  of  appointing  delegates  to  the  Philadelphia 
convention  first  came  before  the  general  assembly  at  that 
March  session  of  1787  which  was  infamous  for  repudiation, 
and  was  rejected  by  a  majority  of  twenty-three.*  This  action, 
though  not  unanticipated,  caused  Rhode  Island  to  become 
a  pariah  among  the  states.  Madison  said :  "  Rhode  Island 
alone  refuses  her  concurrence.  A  majority  of  more  than 
twenty  in  the  legislature  of  that  state  has  refused  to  follow 
the  general  example.  Being  conscious  of  the  wickedness  of 
the  measures  they  are  pursuing,  they  are  afraid  of  everything 
tfiat  may  become  a  control  on  them."  *  Again  he  wrote : 
"  Nothing  can  exceed  the  wickedness  and  folly  which  con- 
tinue to  reign  there.     All  sense  of  character,  as  well  as  of 

'  SUplet,  Rhode  Island  in  the  Continental  Congress^  566. 

^Bid,  ^Idid^sJ^- 

*  Letter  to  CoL  J.  Madison,  Apr.  i,  1787.  Gflpin,  Writings  of  Madison^  i,  286. 
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right,  is  obliterated.  Paper  money  is  still  their  idol,  though 
it  is  debased  to  eight  for  one."  * 

To  her  immediate  neighbors,  Rhode  Island  appeared 
responsible  for  the  evils  of  the  present  and  of  the  past  A 
writer  from  Salem,  Massachusetts,  realizing  that  perhaps  the 
political  existence  of  the  union  depended  on  the  results  of 
the  convention,  said :  •'  Rhode  Island  has  refused  to  cooper- 
ate in  this  business.  From  her  anti-federal  disposition 
nothing  better  could  have  been  expected.  To  that  state  it 
is  owing  that  the  Continental  impost  has  not  taken  place. 
To  her  may  be  charged  the  poverty  of  the  soldiers  of  the 
late  army,  the  heavy  taxes  of  our  citizens  and  the  embar- 
rassed state  of  the  public  finances.  It  is  however  hoped 
and  wished  that  her  dissent  will  never  more  be  permitted  to 
defeat  any  federal  measure.  Rather  let  her  be  dropped  out 
of  the  Union,  or  appropriated  to  the  different  states  that 
surround  her."' 

The  feelings  of  the  minority,  who  in  shame  and  impotent 
wrath  saw  the  finger  of  scorn  pointing  from  all  sides,  can 
hardly  be  described.  "A  Freeman,"  reviewing  the  relation 
of  the  state  to  the  union,  and  giving  voice  to  the  sentiments 
of  his  party,  cited  the  act  to  pay  the  state's  quota  of  fedend 
interest  in  paper,  and  the  refusal  to  join  in  the  Federal  Con- 
vention, as  presenting  "  a  prospect  too  serious  not  to  excite 
our  attention." '  "  Can  any  palliation  or  excuse,"  said  he, 
''  be  offered  by  a  line  of  policy  so  inconsistent  with  our  true 
interest,  and  that  respect  we  owe  to  Congress  and  our  sister 
states?  .  .  .  Does  it  not  argue  great  obstinacy  as  well  as 
ignorance  of  the  true  interest  of  the  state  to  refuse  to  join  in 
a  convention  recommended  by  Congress  and  approved  by 
all  the  other  states?     It  must  be  confessed  that  these  meas- 

>  Letter  to  Edmund  Randolph,  Apr.  2,  1787.    GOpin,  Madison  Papers,  ii,  6J9. 
^Amtrican  Museum,  i,  290. 
^Providence  Gautte,  Apr.  14,  1787. 
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ures  have  a  direct  tendency  to  dissolve  that  bond  of  union 
by  which  we  confederated  with  our  sister  states,  and  to  in- 
duce them  to  consider  us  as  having  derelicted  ihe  confede- 
racy, and  not  entitled  to  its  assistance  or  protection;  or 
rather,  will  they  not  divide  our  territory  and  subject  it  to  the 
jurisdiction  of  the  neighboring  states?"^ 

The  letters  of  the  delegates  in  Congress  breathed  a  pure 
spirit  of  Federalism  from  the  first.  To  Governor  Collins 
they  did  not  hesitate  to  say :  "  This  period  forms  a  most  ser- 
ious crisis  in  our  political  existence.  The  avowed  objects  of 
this  new  assembly,  sanctioned  by  general  opinion  and  point- 
ing to  the  great  interests  of  the  whole  Union,  are  too  momen- 
tous not  to  claim  the  attention  of  the  state  of  Rhode  Island."* 

The  Anti-Federalists  were  loud  in  their  protestations  of 
adherence  to  the  Articles  of  Confederation,  from  whose  weak- 
ness they  saw  power  accrue  to  the  separate  states.  The 
reply  of  the  Federalists  was :  *•  How  far  an  entire  adherence 
to  the  Articles  of  Confederation  may  justify  the  policy  of  any 
one  or  two  states  in  remaining  indifferent  spectators,  to  the 
probable  events  of  these  arrangements,  we  shall  not  presume 
to  decide;  but  common  safety,  and  the  relation  the  part 
bears  to  the  whole,  should  have  their  due  influence  upon 
this  occasion."  *  Imbued  with  these  sentiments,  members  of 
Congress  from  Rhode  Island  most  seriously  recommended 
the  appointment  of  delegates  to  the  convention. 

The  Federalists,  both  within  and  without  the  state,  were 
agreed  that  morally  at  least,  Rhode  Island  was  bound  to  join 
in  any  measure  for  establishing  the  union  more  firmly.  The 
Anti-Federalists,  wasting  few  wotds,  relied  on  their  professed 
consideration  for  the  Articles  of  Confederation,  to  conceal 
any  unworthy  motives  and  justify  their  course.  Oblivious 
of  criticism  and  supported  by  the  popular  vote,  the  assembly 

^Providence  GautU,  Apr.  14,  1787. 

*  Rhode  Island  Archives  (AfS.),  LcUers,  irS^S,  68.  >  Hid. 
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continued  to  "  trample  most  sacred  obligations,  and  defy  the 
United  States  to  arms." » 

The  proposition  made  at  the  May  session  to  appoint  dele- 
gates, was  lost  in  the  upper  house  by  a  majority  of  two,  after 
it  had  passed  the  lower  house  by  the  same  majority.*  The 
question,  revived  again  in  the  upper  house  at  the  June  ses- 
sion, passed  by  a  majority  of  five,  but  because  of  factional 
struggles  was  defeated  in  the  lower  by  a  majority  of  seven.' 

The  natural  efTect  of  such  continued  obstinacy  was  to  raise 
a  wave  of  hostile  comment  Washington  observed  with  pain 
that  the  state  persisted  in  that  "  impolitic,  unjust,  and  one 
might  add  without  much  impropriety,  scandalous  conduct 
which  seems  to  have  marked  all  her  public  councils  of  late."* 
The  Newport  Herald^  a  journal  recently  established  in  sup- 
port of  Federal  principles,  declared  the  object  of  this  admin- 
istration to  be  the  freeing  the  people  from  debt.  Though  an 
object  commendable  in  itself,  the  continuance  of  the  tender 
laws  showed  that  they  would  not  scruple  as  to  the  means  em- 
ployed. There  were,  it  was  asserted,  Tories  still  in  the  state 
who  were  only  too  glad  to  aid  the  Anti-Federal  movement 
to  serve  their  own  ends.*  At  a  celebration  of  Independence 
day  in  a  certain  New  Jersey  town  twelve  guns  had  been  fired 
and  twelve  toasts  drunk,  totally  ignoring  the  existence  of  the 
despised  state  of  Rhode  Island.'  Indeed,  public  opinion  ran 
so  high  that  Lord  Temple  was  led  to  write  to  Lord  Caernar- 
von :  ''  It  is  already  seriously  talked  of,  the  annihilation  of 
Rhode  Island  as  a  state,  and  to  divide  that  territory  (I  mean 
the  government  of  it)  between  Massachusetts  and  Connec- 
ticut." ' 

* "  A  Friend  to  this  State,"  in  American  Museum^  iv,  320. 

'  United  StaUs  Chronicle^  Aug.  2,  1787.  ^  IHd. 

*  Letter  to  David  Stuart,  July  i,  1787.    Ford,  Writings  of  fVashington,  zi,  IS9- 

^Proindence  Gautte^  June  30,  1787.  ^  IHtL^  Aug.  4,  1787. 

^  Bancroft,  Hiit,  of  the  ComHhUion^  ii,  425. 
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Madison,  who  was  watching  the  progress  of  events,  after- 
wards wrote :  "  Rhode  Island  was  the  only  exception  to  a 
compliance  with  the  recommendation  from  Annapolis,  well 
known  to  have  been  swayed  by  an  obdurate  adherence  to  an 
advantage  which  her  position  gave  her,  of  taxing  her  neigh- 
bors through  their  consumption  of  imported  supplies,  an 
advantage  it  was  foreseen  would  be  taken  from  her  by  a  re- 
vision of  the  Articles  of  Confederation."  *  By  this  statement 
the  writer  reveals  his  lack  of  information  on  the  subject  in 
question.  From  the  acknowledged  fact  that  in  1781  and 
1 783  the  merchants  of  Rhode  Island  had  hoped  by  retain- 
ing the  power  of  laying  duties,  to  reap  a  benefit  as  the  port 
of  entry  for  the  surrounding  states,  he  concludes  that  now 
the  opposition  is  from  the  same  quarter.  It  is  evident  that 
he  is  not  aware  that  the  commercial  leaders  who  were  most 
powerful  in  the  opposition  to  the  impost  were  now  the 
strongest  advocates  of  union.  He  overlooked  the  fact  that  a 
letter  from  Providence  had  been  read  in  the  convention,  on 
May  twenty-eighth,  from  "  the  merchants,  tradesmen,  and 
others  of  this  place  deeply  affected  with  the  evils  of  the  pres- 
ent unhappy  times," '  giving  it  as  the  general  opinion  in  Prov- 
idence, and  of  the  well  informed  throughout  the  state,  that 
the  full  power  over  commerce,  domestic  and  foreign,  should 
be  given  to  the  general  government,  and  that  the  powers  of 
Congress  in  the  matter  of  requisitions  should  be  made  effect- 
ual. The  purpose  of  the  communication  was  to  prevent  any 
unfavorable  opinion  in  the  other  states  which  might  be  pre- 
judicial to  the  commercial  interests  of  Providence.  The  in- 
fluence and  exertions  of  the  memorialists  were  pledged  to 
work  for  the  adoption  of  the  results  of  the  convention,  which 
should  tend  to  strengthen  the  union,  promote  the  commerce, 

'  Gflpin,  MadUoH  Papers,  ii,  709. 

'EUiot'i  DebaUs,  v,  578;  Gilpin,  MadUon  Papers,  iii,  Ap.  I. 


Digitized  by  VjOOQIC 


I  j8  RHODE  ISLAND  AND  THE  UNION  [276 

increase  the  power  and  establish  the  credit  of  the  United 
States."* 

Accompanying  that  from  Providence  was  a  letter  from 
General  Varnum,  who  had  just  returned  from  Congress.  He 
had  found  that  the  measures  of  the  legislature  did  not  rep* 
resent  the  real  character  of  the  state.  "  They  are  equally 
reprobated  and  abhorred,"  said  he,  "  by  gentlemen  of  the 
learned  professions,  by  the  whole  mercantile  body,  and  by 
most  of  the  respectable  farmers  and  mechanics.  The  majo- 
rity of  the  administration  is  composed  of  a  licentious  number 
of  men,  destitute  of  education,  and  many  of  them  void  of 
principle.  From  anarchy  and  confusion  they  derive  their 
temporary  consequence ;  and  this  they  endeavor  to  prolong 
by  debauching  the  minds  of  the  common  people,  whose 
attention  is  wholly  directed  to  the  abolition  of  debts,  public 
and  private.  With  these  are  associated  the  disaffected  of 
every  description,  particularly  those  who  were  unfriendly 
during  the  war.  Their  paper  money  system,  founded  in 
oppression  and  fraud,  they  are  determined  to  support  at 
every  hazard ;  and  rather  than  relinquish  their  favorite  pur- 
suit, they  trample  on  the  most  sacred  obligations.  ...  It 
is  fortunate,  however,  that  the  wealth  and  resources  of  this 
state  are  chiefly  in  the  possesston  of  the  well*affected,  and 
they  are  entirely  devoted  to  the  public  good." ' 

During  all  this  storm  of  hostile  criticism  no  official  defence 
or  explanation  was  offered  until  at  last,  in  September,  a 
letter  was  dispatched  to  the  president  of  Congress  in  expla- 
nation of  the  position  of  the  assembly.  Therein  it  was 
asserted  that  they  have  been  actuated  by  "  that  great  prin- 

^  IbitL  The  signers  of  this  letter  were  John  Brown,  Joseph  Ni^^tingsk,  Levi 
Hall,  Philip  Alien,  Paul  Allen,  Jabez  Bowen,  Nicholas  Brown,  John  Jencks,  Wd- 
oome  Arnold,  William  Russell,  Jeremiah  Olney,  William  Barton,  and  Thomas  L. 
Halsey. 

'Gilpin,  Madison  Papers^  iii,  Ap.  i;  Updike,  Rhode  Island  Bar,  30a 
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ciple  which  hath  ever  been  the  characteristic  of  this  state, 
the  love  of  true  constitutional  liberty,  and  the  fear  we  have 
of  making  innovations  on  the  rights  and  liberties  of  the  citi- 
zens at  large."'  While  Rhode  Island  granted  the  power 
over  import  duties  and  the  regulation  of  trade,  the  recom- 
mendation to  appoint  delegates  to  the  convention  had  not 
been  complied  with  because  the  legislature  did  not  conceive 
it  in  their  power  to  do  so.  By  law,  the  delegates  in  Con- 
gress were  chosen  by  the  freemen,  and  for  the  assembly  to 
appoint  delegates  to  the  convention  when  they  could  not 
appoint  delegates  in  Congress  was  held  to  be  inconsistent. 
It  would,  moreover,  be  improper  to  appoint  delegates  to  a 
convention  that  might  result  in  the  dissolution  of  Congress, 
and  the  existence  of  a  confederation  without  that  body. 
"You  will  impute  it,  sir,"  the  letter  concludes,  "to  our  being 
diffident  of  power,  and  an  apprehension  of  dissolving  a  com- 
pact which  was  framed  by  the  wisdom  of  men  who  gloried 
in  being  instrumental  in  preserving  the  religious  and  civil 
rights  of  a  multitude  of  people,  and  an  almost  unbounded 
territory,  that  said  requisition  hath  not  been  complied  with ; 
and  fearing  that  when  the  compact  should  once  be  broken, 
we  must  all  be  lost  in  a  common  ruin.  We  shall  ever  esteem 
it  a  pleasure  to  join  with  our  sister  states  in  being  instru- 
mental in  whatever  may  be  advantageous  to  the  Union,  and 
add  strength  and  permanence  thereto,  upon  constitution- 
principles."  ' 

This  letter,  in  so  far  as  it  spoke  of  fear  of  invading  liberty 
or  abridging  the  civil  or  religious  rights  of  individuals, 
strikes  an  old  key-note.  The  rights,  civil  and  religious,  for 
which  the  fathers  had  struggled,  and  of  the  existence  of 
which  they  were  justly  proud,  seemed  amply  secured  in  the 
Articles  of  Confederation.     The  deliberate  discarding  of  such 

>  Acis  and  Resoivis  of  the  General  Assemhfy  (^AfS.)^  17^6-7,  July  15,  1787. 
*  Rhode  Island  Colonial  Records,  x,  258, 
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a  constitution  to  make  way  for  another  whose  terms  were  as 
yet  unstated,  appeared  most  dangerous  to  a  large  class. 
These  individuals  hesitated  to  resign  rights  which,  if  once 
released,  the  state's  tiny  influence  might  not  again  succeed 
in  regaining.  It  would  have  strengthened  the  position  of 
the  assembly  had  the  remainder  of  its  argument  been  based 
on  equally  valid  grounds.  The  inconsistencies  of  this  line  of 
reasoning  were  brought  out  in  a  protest  entered  by  the  depu- 
ties from  Providence  and  Newport  against  this  letter.'  The 
appointment  of  delegates  to  attend  conventions  of  the  states 
had  never  before  been  held  an  assumption  of  power,  even 
when  they  were  given  authority  to  declare  independence,  or 
form  Articles  of  Confederation.  The  acts  granting  control 
of  imports  and  of  commerce  proved  the  power  of  the  as- 
sembly to  amend  the  constitution  without  resort  to  popular 
vote.  The  Articles  of  Confederation  themselves  provided 
for  amendment  by  the  legislature.  But  in  any  case  it  ap- 
peared to  the  protestants  that  it  would  do  much  more  honor 
to  the  state  to  join  heartily  with  the  other  states  in  promot- 
ing this  reform.  In  fact  it  was  apparent  to  the  minority 
that  this  argument  was  put  forward  to  take  the  place  of  a 
better  one,  which  they  had  not. 

The  Federal  Convention  finished  its  task  on  the  seven- 
teenth of  September,  1787,  and  transmitted  the  results  of  its 
deliberations  to  Congress,  recommending  that  it  should 
afterward  be  submitted  to  a  convention  of  delegates  in  each 
state,  chosen  by  the  people  thereof,  under  recommendation 
of  the  legislature.  Each  state,  having  ratified,  was  to  inform 
Congress  that  that  body  might  take  steps  for  putting  the 
same  in  operation.*  The  constitution,  with  the  accompany- 
ing letter,  was  received  in  Congress  on  September  twenty- 
eighth.     Thereupon  it  was  at  once  resolved  to  transmit  all 

'  Rhode  Island  Colonial  Records^  x,  259. 
'EUiot's  Debates^  I,  317. 
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the  papers  thereon  to  the  state  legislatures,  which  were  in 
turn  to  submit  them  to  conventions  in  each  state. 

The  time  of  action  on  the  constitution  was  influenced  by 
several  causes :  the  date  when  the  state  received  the  official 
notice ;  the  time  when  the  legislature  would  be  again  in  ses- 
sion ;  the  date  set  for  the  convention ;  and  the  time  consumed 
in  the  convention.  All  these  opportunities  for  delay  did  in 
fact  have  much  influence  on  the  time  of  adoption.  Dela- 
ware and  Pennsylvania  led  the  way  early  in  December,  fol- 
lowed by  the  unanimous  vote  of  New  Jersey  soon  after. 
Georgia  did  likewise  on  the  second  day  of  the  new  year. 
Connecticut,  the  fifth  state,  ratified  by  a  vote  of  one  hundred 
and  twenty- eight  to  forty.  In  none  of  these  states,  except 
Pennsylvania,  had  the  opposition  been  formidable.  There, 
by  the  force  of  leaders  like  Wilson  and  McKean,  the  oppo- 
sition was  overcome.  The  next  state  to  consider  the  ques- 
tion was  Massachusetts,  whose  convention  met  on  January 
ninth,  1788,  and  continued  in  session  until  it  ratified  the 
constitution,  on  February  sixth,  by  a  vote  of  one  hundred 
and  eighty-seven  to  one  hundred  and  sixty-eight.  But  with 
her  ratification  Massachusetts  brought  forward  certain  amend- 
ments which  were  recommended  to  Congress  for  adoption. 
Maryland,  on  April  twenty-sixth,  ratified  without  proposing 
amendments,  by  sixty-three  to  eleven.  Three  steps  in  the 
process  of  ratification  by  a  state  may  be  distinguished: 
first,  action  in  the  legislature  on  the  question  of  calling  a 
convention ;  second,  in  the  choice  of  members  to  attend  the 
convention ;  and  third,  in  the  convention  on  the  question  of 
ratification.  In  South  Carolina  an  attack  was  made  at  each 
stage.  Again  the  value  of  competent  leaders  was  shown, 
and  under  the  guidance  of  the  Pinckneys  and  Rutledges 
ratification  was  secured  by  a  vote  of  one  hundred  and  forty- 
nine  to  seventy-three,  on  May  twenty-third.  New  Hamp- 
shire, as  the  ninth  state,  ratified  on  the  twenty-first  of  June. 
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Four  States  yet  remained  to  be  heard  from.  Virginia  and 
New  York  were  already  considering  the  great  measure  ia 
convention  when  that  of  New  Hampshire  closed  its  labors. 
In  Virginia  were  enacted  the  most  dramatic  scenes  of  the 
whole  series  of  conventions.  On  each  side  were  men  famous 
in  the  nation's  history.  After  a  session  of  twenty-three  days 
a  majority  of  ten  was  given  for  ratification.  The  last  state 
to  ratify  before  the  inauguration  of  the  new  government  was 
New  York.  Her  convention  assembled  on  June  seventeenth 
and  saw  both  Virginia  and  New  Hampshire  ratify  before 
her.  After  a  protracted  struggle  that  state  ratified  on  July 
twenty  sixth.  North  Carolina  came  into  the  union  on 
November  twenty-first,  leaving  Rhode  Island  alone  outside 
the  fold. 

The  new  constitution,  which  was  sent  out  on  September 
twenty- eighth,  was  not  long  waiting  attention  from  Rhode 
Island.  No  sooner  had  the  assembly  at  its  October  session 
taken  the  matter  into  consideration  than  all  parties  knew  that 
a  long  battle  was  begun.  Even  before  the  assembly  met* 
Madison,  reviewing  the  probable  attitude  of  the  states,  said. 
"Rhode  Island  is  divided;  the  majority  being  violently 
against  it.  The  temper  of  this  state  cannot  yet  be  fully  dis- 
cerned. A  strong  party  is  in  favor  of  it.  But  they  will  prob- 
ably be  outnumbered,  if  those  whose  numbers  are  not  yet 
known  should  take  the  opposite  side."  *  The  first  action  of  the 
majority  revealed  two  facts :  that,  though  in  a  majority,  they 
did  not  feel  strong  enough  summarily  to  reject  the  constitu- 
tion ;  and  that  they  proposed  to  enter  upon  a  long  course  of 
filibustering.  Instead  of  an  act  calling  a  convention,  it  was 
voted  that  about  a  thousand  copies  of  the  new  constitution 
should  be  struck  off  and  distributed,  "that  the  freemen  may 
have  an  opportunity  of  forming  their  sentiments  of  the  pro- 

'  Letter  to  Edmund  Randolph,  Oct.  21,  1787,    Gflpin,  Madison  Paptrs^  2b 
^9. 
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posed  constitution.***  The  "sentiments"  so  formed  were  to 
be  communicated  in  instructions  to  their  deputies  before  the 
February  session. 

The  friends  of  the  constitution,  chafing  at  the  delay,  found 
Tent  for  their  feelings  in  numerous  appeals  to  the  people 
through  the  columns  of  the  newspapers.  The  letters  of 
•*  Cincinnatus/*  then  appearing  in  the  New  York  Journal^ 
furnished  them  with  texts  and  an  abundance  of  quotations. 
The  majority,  neither  at  this  time  nor  at  any  other  period 
during  the  struggle,  seemed  inclined  to  carry  on  a  journal- 
istic war. 

Instead  of  following  any  line  suggested  by  the  few  in- 
structions given  to  the  deputies,  the  assembly  resolved  that, 
ss  they  could  not  make  an  innovation  on  the  constitution 
without  the  consent  of  the  freemen,  the  proposed  constitu- 
tion must  be  submitted  to  them  directly  in  town  meetings. 
This  resolution  passed  by  a  vote  of  forty  three  to  fifteen. 
An  amendment  making  the  vote  upon  the  question  of  calling 
a  convention  was  lost  by  a  majority  almost  as  great.'  In 
these  debates  Bradford  of  Bristol,  Marchant  and  Champlin  of 
Neivport,  and  Arnold  and  Bowen  of  Providence,  were  the 
champions  of  the  constitution.  The  opposition  was  led  by 
Hazard  of  Charlestown,  Joslin  of  West  Greenwich,  and  Com- 
stock  of  East  Greenwich. 

The  conscience  ol  the  assembly  had  grown  tender  since 
the  occasions  only  a  year  before,  when  they  had  felt  no 
hesitation  in  depriving  the  citizen  of  some  of  his  most 
Taluable  rights.  In  view  of  these  events,  their  present  con- 
sideration for  personal  rights  is  almost  ludicrous.  With  a 
governor  at  heart  favorable  to  the  constitution,  and  an  upper 
house  divided,  there  was  a  much  greater  chance  of  the  con- 

1  Acts  and Rtsohes  of  th$  Gimral  Assembly  (JlfS.),  lySd^,  150. 
*  Untied  SiaUs  ChronUUt  Mar.  6,  178S. 
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stitution  being  rejected  by  a  popular  vote  than  by  the 
assembly.     Of  this  fact  the  opposition  were  well  aware. 

During  the  month  that  intervened  before  the  town  meet- 
ings, it  was  decided  by  the  minority  to  show  their  disap- 
proval of  this  unusual  proceeding  by  staying  away  from  the 
polls.  On  March  twenty-fourth,  the  day  appointed  for  the 
town  meetings,  in  Bristol,  Little  Compton,  Tiverton,  and 
Hopkinton  alone  was  there  any  contest.  In  the  two  former 
towns  the  federal  party  were  in  a  slight  majority.  Provi- 
dence held  closely  to  the  agreement.  Not  a  single  vote 
was  cast  in  its  favor,  and  there  was  but  one  against  it. 
Newport  cast  but  one  vote  for  the  constitution.  The  total 
vote  was  two  hundred  and  thirty-seven  for,  and  two  thousand 
seven  hundred  and  eight  against.'  This  result  among  a 
population  of  over  six  thousand  freemen  could  scarcely  be 
taken  as  displaying  the  true  sentiment  of  the  community. 

Instead  of  votes,  the  towns  of  Providence  and  Newport 
gave  instructions  in  favor  of  calling  a  convention.'  Fifty  of 
the  freemen  of  Bristol  petitioned  the  assembly  for  the  same 
end.'  At  an  adjourned  meeting  on  March  twenty-sixth,  the 
town  of  Providence  adopted  a  petition  to  the  assembly,  in 
which  five  of  her  most  prominent  citizens  presented  the 
arguments  in  favor  of  a  convention.*  In  view  of  the  fact  that 
an  assembly  of  the  whole  people  was  impracticable,  they 
deemed  that  the  representative  principle  was  sufficiently  well 
established  to  warrant  its  use  at  this  time.  For  many  reasons 
the  means  taken  by  the  assembly  for  taking  the  sense  of  the 
people  was  inadequate.     The  commercial  and  country  towns 

» Papers  Relating  to  the  Adoption  of  the  Constitution  (AfS.),  16-37. 
^Providence  Town  Meeting  Records  {AfS,),  vii,  118. 

•  Papers  Relating  to  the  Adoption  of  the  Constitution  (JifS.),  109. 

*  Providence  Town  Meeting  Records  {AfS.),  vii,  120.  This  committee  wm 
composed  of  David  Howell,  John  I.  Clark,  Thomas  Arnold,  Theodore  Foster,  and 
Benjamin  Bourne. 
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had  had  no  opportunity  to  discuss  the  question  together,  and 
become  informed  of  the  needs  of  the  various  sections  of  the 
state,  as  they  might  in  a  convention.  Likewise  conditions  in 
the  other  states  must  be  taken  into  account  to  determine  how 
far  it  was  advisable  to  sacrifice  state  interest  to  the  common 
welfare.  Though  state  rights  must  be  preserved,  other  fac- 
tors must  be  taken  into  consideration.  There  were,  more- 
over, many  documents  which  would  throw  light  on  the  situ- 
ation which,  though  impossible  to  present  to  the  freemen, 
would  influence  the  action  of  a  convention.  The  very  fact 
that  Congress  had  recommended  and  the  other  states  had 
taken  affirmative  action  made  it  the  more  fitting  that  Rhode 
Island  should  acquiesce.  The  possibility  of  following  the 
example  of  Massachusetts  and  Virginia  in  proposing  amend- 
ments was  suggested  for  her.  Now  that  the  state  had  had 
voice  in  framing  the  constitution,  it  seemed  a  double  hard- 
ship for  the  freemen  to  deny  them  the  privilege  of  proposing 
amendments  to  the  constitution  to  which  she  must  finally 
accede.  Said  the  petitioners,  *•  Have  not  the  freemen  of  our 
sister  states  a  right  to  claim  this  service  at  our  hands,  and 
have  not  the  freemen  of  this  state  a  right  to  demand  it? 
This  state,  however  sovereign  and  independent,  cannot  exist 
without  a  connection  with  her  sister  states." ' 

A  memorandum  containing  eleven  amendments  which  was 
brought  to  light  after  the  town  meeting  in  Providence,  prob- 
ably expressed  the  ideas  of  those  who  spoke  of  the  desir- 
ability of  amendments.  These  propositions  in  connection 
with  subsequent  events  are  of  interest.  They  were,  that  lib- 
erty of  the  press  and  of  conscience  should  be  secured ;  that 
no  standing  army  should  be  kept  in  time  of  peace ;  that  the 
militia  should  not  be  called  to  serve  outside  the  state  except 
in  an  emergency ;  that  appropriations  should  be  for  one  year 

»  Prcvidence  Town  Meeting  Records  {MS,)^  vii,  lio;  United  Siaies  Chronicle, 
Apr.  10,  1788;  Providence  Gautte,  Apr.  12,  1788. 
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only;  that  the  terms  of  senators  should  not  be  more  than 
two  years,  and  no  direct  tax  should  be  levied  except  after  a 
requisition  had  been  made  on  the  states.  The  federal  judic- 
iary should  have  no  jurisdiction  in  minor  cases  between  citi- 
zens of  different  states,  nor  should  any  one  be  tried  for  an 
infamous  crime  except  on  a  presentment  of  a  grand  jury, 
and  all  questions  of  fact  should  be  decided  by  a  jury.  Fin- 
ally, all  powers  not  expressly  delegated  should  be  withheld 
from  the  general  government' 

The  position  of  the  Federal  party  may,  from  their  instruc- 
tions and  public  writings,  be  comprehended  with  tolerable 
accuracy.  The  opposition  was  kept  busy  in  counteracting 
the  moral  force  exerted  by  the  ratifications  of  the  other  states. 
Every  argument  was  employed  in  their  cause.  One  of  the 
few  put  in  print  appeared  in  the  Gazette  of  March  fifteenth, 
characterizing  the  new  constitution  as  a  scheme  to  lord  it 
over  the  common  people.  A  convention  should  be  avoided, 
because  artful  men,  lawyers  and  ministers,  might  win  over 
the  most  steadfast  opponents.*  The  motion  was  again  re- 
newed for  a  convention,  on  the  last  day  of  March,  but  wai 
defeated  by  a  majority  of  twenty-seven.'  The  result  of  the 
popular  vote  having  proved  as  anticipated,  it  was  reported 
to  Congress  under  date  of  April  fifth.*  The  fact  that  the 
manner  of  consideration  had  been  peculiar,  it  was  hoped 
would  not  give  offense,  for  it  was  based  on  the  truly  demo- 
cratic principle  that  all  government  emanates  from  the  will 
of  the  whole  people.  Granting  the  present  form  of  govern- 
ment to  be  inadequate,  they  declared  the  state  willing  to 
acquiesce  in  any  amendments  "which  would  tend  to  regulate 
commerce,  and  impose  duties  and  excise,  whereby  congress 
might  establish  funds  for  discharging  the  public  debt"  *     So 

*  Pratddenci  Gautte,  Mar.  29,  1788.  */Wi/.,  Mar.  15,  178S. 

'  i'niUdSiatiS  ChronicU^  Apr.  10,  1788. 
^IHd,  ^Ibid. 
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mach,  which  had  long  since  been  pronounced  insufficient, 
Rhode  Island  would  grant,  but  nothing  more.  To  all  intents 
and  purposes  this  was  a  flat  refusal. 

The  approach  of  the  annual  election  saw  a  hot  canvass  of 
the  state  by  both  sides.  A  division  on  local  issues  in  the 
Federal  party  gave  the  election,  by  a  large  majority,  to  the 
Anti  Federalists. 

Early  in  the  summer  came  the  news  that  New  Hampshire 
had  ratified  the  constitution.  The  Federalists  were  both 
delighted  and  encouraged.  Bells  rang,  cannon  were  fired» 
the  schools  were  given  a  holiday,  and  the  students  of  Brown 
University  marched  in  procession  about  the  college.  The 
town  of  Providence  showed  itself  truly  Federal.  Nowhere  in 
the  whole  country  was  more  enthusiasm  displayed  than  in 
that  community  in  preparing  to  celebrate  the  event.  It  was 
decided  to  hold  the  celebration  in  connection  with  that  of 
Independence  Day.*  The  interest  in  this  event  arises  no 
more  from  its  expression  of  federal  sentiments,  than  from 
being  the  only  occasion  of  the  resort  to  armed  violence  by 
the  opponents  of  the  constitution  in  Rhode  Island. 

Extensive  preparations  were  made  for  orations,  a  parade, 
and  an  ox-roast,  to  which  the  state  officers  and  the  people 
generally  were  invited.  On  the  festal  morning,  whose  pass- 
ing hours  were  marked  by  discharges  of  artillery,  an  oration 
was  delivered  by  the  Rev.  Dr.  Hitchcock  in  the  First  Baptist 
church.  A  procession  then  marched  to  Federal  Hill,  where 
an  ox  had  been  roasted  whole,  and  a  table  spread  a  thousand 
feet  in  length.  The  festivities  were,  however,  destined  to 
receive  a  check  from  an  unexpected  quarter.  Toward  the 
evening  of  the  previous  day  an  assemblage  of  men  from  the 
country  towns,  particularly  of  Providence  county,  had  gath- 
ered on  the  outskirts  of  the  town  with  the  avowed  purpose 
of  preventing  the  celebration,  which  they  insisted  was  an  in- 

>  Unitid  States  Chnmicle,  Jane  20,  1788. 
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suit  to  the  majority  of  the  people  and  to  the  legislature. 
Two  companies  were  called  out  to  protect  the  place.  At  the 
request  of  a  committee  of  the  town,  a  conference  was  held 
on  the  morning  of  the  fourth,  at  which  the  townsmen,  after  a 
vigorous  protest,  agreed  that  the  festivities  should  not  be 
held  in  honor  of  the  ratification  of  the  constitution,  but  io 
commemoration  of  Independence  Day.  Thirteen  cannon 
were  to  be  fired  and  thirteen  toasts  drunk.  A  toast  to  '*  Nine 
States,"  was  changed  to  "The  Day."  With  these  changes 
the  invaders  allowed  the  celebration  to  proceed.' 

The  original  purpose  of  the  mob  appears  to  have  been  to 
seize  the  feast,  as  the  countrymen  were  advised  not  to  bring 
rations  with  them.  Some  expected  that  the  governor  or 
deputy •  governor  would  take  command  on  their  arrival. 
Many  of  those  who,  stirred  by  the  representations  of  dema- 
gogues, were  induced  to  join  a  movement  led  by  judges 
and  legislators,  returned  in  disgust  to  their  homes,  while 
others  made  the  best  of  the  situation  and  joined  in  the  fes- 
tivities. The  actual  resort  to  violence  was  thus  averted  by 
compromise,  never  again  to  be  threatened  by  the  Anti- 
Federalists  during  the  struggle. 

Rejoicings  were  not  confined  to  the  chief  towns,  but  ccle^ 
brations,  including  orations  and  feasting,  were  held  elsewhere, 
notably  in  East  Greenwich  and  Wickford.  At  the  former 
place,  among  the  sentiments  toasted  at  the  banquet  were 
"  Independence,"  "  Federalism,"  " The  Federal  Pillars,"  ''The 
Supreme  Judiciary,"  and  "  The  Newport  Herald.**    At  Wick- 

^Prmdence  Gautte,  July  5  and  12,  1788;  United  States  Ckronicle,  July  3  mod 
10,  1788. 

The  town's  committee  was  composed  of  Jabez  Bowen,  John  I.  Qaik,  Wel- 
come Arnold,  David  Howell,  Benjamin  Bourne,  Zephaniah  Andrews,  and  John 
Mason.  That  representing  the  country  consisted  of  William  West,  a  Judge  of 
the  Superior  Court,  Capt  Andrew  Waterman  and  John  Sayles,  Assemblymen  horn 
Smithfield,  Abraham  Matthewson,  a  Judge  of  the  Court  of  Common  Pleas,  Jufao 
Westcott,  deputy  from  Foster,  and  Peleg  Fiske  and  James  Aldrich,  deputies  ham 
Scituate. 
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ford  tributes  were  paid  to  "  The  Ten  States,"  "  The  Three 
We  Hope  Will  Join/'  "  All  Promoters  of  Union,"  and  "  Har- 
mony between  City  and  Country."  Within  the  month,  the 
news  that  New  York  had  ratified  set  the  bells  ringing  again. 
The  fondness  for  symbolic  representation  found  expression 
in  Providence  in  the  display  of  eleven  flags  flying  from  Wey- 
bosset  bridge,  representing  the  states  which  had  ratified.  A 
flag  upon  a  staff  inclined  thirty  degrees,  with  the  accom- 
panying motto,  "  It  will  rise,"  represented  North  Carolina, 
while  a  bare  pole  inclined  forty-five  degrees  bore  the  legend, 
"  Rhode  Island  in  Hopes."  * 

The  new  constitution  was  now  assured  of  a  trial,  but 
Rhode  Island  promised  to  be  absent  from  that  trial.  To  a 
large  number  the  gravity  of  the  situation  was  apparent.  The 
day  when  Rhode  Island  had  been  invited  to  join  in  revising 
the  constitution  was  past,  and  she  was  left  to  take  it  as  she 
found  it,  or  not  at  all.  But  should  she  not  accept  the  con- 
stitution at  all,  her  position  without  the  prospect  of  a  foreign 
alliance,  in  her  disorganized  financial  condition,  was  one  to 
inspire  alarm  in  the  minds  of  thinking  men."*  It  was  plainly 
pointed  out  that  the  aid  from  England,  on  which  some  relied, 
would  only  be  lent  with  a  view  to  the  destruction  of  the 
state  and  the  ruin  of  the  American  commonwealths.* 

The  October  session  of  the  legislature  witnessed  a  third 
fruitless  efTort  to  call  a  convention.*  The  ratification  of  New 
York  had  only  been  secured  by  a  compromise  which  pro- 
vided that  a  circular  letter  be  sent  to  the  states  calling  for  a 
convention  to  consider  the  amendments  oflTered  by  the  states. 
Such  a  proposal  might  be  expected  to  receive  the  hearty 
support  of  Anti-Federalists  everywhere.     In  submitting  the 

>  Previdenct  Ga%etU^  Aug.  2,  1788;  Untied  StaUs  ChronicU,  July  31,  1788. 

^Providence  Gtaette^  Aug.  2,  1788. 

»y«*/.,Oct.  18,  1788. 

*  Staples,  Rhode  Island  in  the  Continental  Congress^  618. 
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New  York  letter  to  the  towns  for  consideration,  the  same 
assembly  that  had  refused  to  call  a  convention  admitted  that 
"  the  citizens  of  Rhode  Island  conceive  it  to  be  absolutely 
necessary  to  be  connected  with  the  other  states,  if  it  can  be 
done  on  the  principles  of  good  government." ' 

At  their  meeting  in  December  the  assembly  found  that 
but  eight  towns  favored  the  New  York  proposition  for  a  con- 
vention, and  others  declined  to  do  aught  but  adhere  strictly 
to  the  Articles  of  Confederation.'  Providence  remained  firm 
in  her  demand  for  a  convention »'  but  was  doomed  to  see  the 
measure  defeated  for  a  fourth  time.*  The  fifth  defeat  was  in 
March y  on  the  eve  of  the  inauguration  of  the  new  federal 
government,  by  a  vote  of  thirty-seven  to  nineteen.* 

A  new  phase  of  the  Rhode  Island  question  now  i^>peared. 
That  state,  in  spite  of  all  unpleasant  relations,  had  hitherto 
been  united  to  the  other  states  by  the  bonds  of  the  Confeder- 
ation, a  phantom  to  which  Rhode  Island  clung  even  until  the 
election  of  delegates  to  Congress  after  the  new  government 
had  been  inaugurated.  Now  the  federal  government  was  in 
operation,  and  Rhode  Island  stood  "  perfectly  alone,  uncon- 
nected with  any  state  or  sovereignty  on  earth."*  The  mer- 
cantile and  other  classes  whose  mode  of  life  brought  them  in 
contact  with  people  of  other  states,  were  not  slow  to  realize 
the  importance  of  the  change.  They  saw  their  commerce 
deprived  of  the  protection  of  the  United  States,  and  shorn  of 
the  benefits  of  her  commercial  treaties,  languishing  under 
the  heavy  duties  laid  on  it  alike  by  the  United  States  and 
Europe.     The  busy  ports  which  had  lately  been  crowded 

^Acts  andReiohts  of  the  General  Assembly  (JUS.),  iTSS-g^  57. 

•  Untied  States  Chronicle,  D«c.  8,  1788. 
^I^cvidence  Town  Meeting  Records,  "mtiy^, 
^Staples,  Rhode  Island  in  the  Continental  Congress^  618. 
»  UniUd  States  Chronicle,  Mar.  19,  1789. 

*  Providence  Town  Meeting  Records  {MS.)t  vii,  141. 
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with  shipping,  would  henceforth  give  shelter  to  only  a  few 
fishermen.  Should  the  legislature  persist  in  its  course,  the 
freemen  declared  themselves  fully  persuaded  that  some  of 
their  number  would  apply  to  Congress  that  its  protection  be 
extended  to  their  trade  and  navigation  under  such  discrimi- 
nations as  it  might  impose.'  With  credit  between  man  and 
man  destroyed,  and  the  most  solemn  obligations  openly  vio- 
lated, nothing  was  to  be  anticipated  but  retaliatory  legisla- 
tion, which  would  cut  ofT  Rhode  Island's  commerce  by  land 
and  sea.* 

The  masses  of  the  people,  particularly  in  the  agricultural 
communities,  were  naturally  slow  in  grasping  the  full  signi- 
ficance of  the  events  taking  place  at  the  seat  of  the  federal 
government.  The  result  of  the  annual  election  gave  little 
indication  of  a  change  of  views.  No  sooner  had  the  national 
House  of  Representatives  organized  than  the  apprehensions 
of  Rhode  Island  were  realized  by  the  introduction  of  a 
motion  leading  to  the  formulation  of  a  revenue  system.' 
The  debate  was  long,  as  the  importance  of  the  subject 
demanded.  In  view  of  this  measure  Providence,  besides  in- 
structing her  own  deputies,  presented  to  the  legislature  a 
petition  signed  by  fully  five  hundred  citizens,  portraying  the 
evils  from  which  they  were  sufTering,  and  those  which  were 
anticipated.*  The  only  response  was  a  sixth  defeat  of  the 
proposition  for  a  convention,  but  by  a  somewhat  smaller 
majority.' 

The  fears  of  the  assembly  were,  however,  sufficiently 
aroused  to  lead  them  to  cast  an  anchor  to  windward  in  the 
form  of  an  embargo  upon  the  exportation  of  grain,  flour  and 

^Previditue  Town  Mttting  Records  (AfS.),  vii,  140- 1. 

•/W^.,vii,  146. 

■  Amtais  of  Congress^  i,  106. 

♦  Cnited  States  Chronicte,  June  25,  1789. 

^JHd„  June  18,  1789. 
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meal  for  a  limited  time,  until  the  result  of  the  deliberations 
of  Congress  should  become  known/  Such  fears  were  not 
assuaged  by  the  pens  of  those  who,  like  a  correspondent  of 
the  Providence  Gazette^  declared  that  Rhode  Island  would 
"remain  to  the  other  states  and  to  the  world  at  large,  a 
spectacle  of  reproach  and  derision."*  Said  that  writer:  "In 
the  ports  of  the  Union  we  shall  be  considered  as  foreigners, 
and  our  commerce  subjected  to  like  duties  with  them."' 

The  passage  of  an  impost  law  and  the  perfection  of  a 
system  of  revenue  collection  brought  with  it  a  visible  weak- 
ening of  the  majority  in  Rhode  Island.  Hoping  to  avert 
discriminating  legislation,  the  assembly  had,  at  its  May 
session,  passed  an  impost  law  imposing  on  goods  imported 
into  the  state  the  same  duties  that  Congress  might  there- 
after lay  upon  imports  into  the  Union.  The  act  was  to  take 
effect  at  the  same  time  as  that  passed  by  Congress,  and  was 
in  general  to  be  the  exact  counterpart  of  that  act.*  This 
was  followed  in  September  by  a  re-enactment  of  the  revenue 
law  lately  passed  by  Congress.* 

The  debate  in  Congress  which  resulted  in  the  revenue  act 
of  July  fourth,  and  the  act  for  the  collection  of  the  same  of 
July  thirty-first,  continued,  from  the  eighth  of  April,  seven 
weeks.  The  position  of  North  Carolina  and  Rhode  Island 
in  relation  to  a  duty  on  foreign  importations  was  a  disputed 
question.  To  obviate  further  difficulties,  Benson  of  New 
York,  on  June  fifth,  presented  a  resolution  that  Congress 
"declare  it  to  be  their  most  earnest  desire"  that  Rhode 
Island  call  a  convention.*     On  the  advisability  of  this  step 

^  Acts  and  Resolves  of  the  General  Assembly  (MS,),  lySS-g,  98. 

*  Providence  Gazette,  Aug.  i,  1789.  *IbieL 

*  Rhode  Island  i  olonial  Records,  x,  331. 

*  Annals  of  Confess,  ii,  2183;  Rhode  Island  Colonial  Records,  x,  340;    Untied 
StaUs  Chronicle,  Sept.  24,  1789. 

*  Annals  of  Congress,  i,  437. 
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opinion  differed.  All  were  agreed  that  Rhode  Island  ought 
to  call  a  convention,  but  the  propriety  of  the  request  was 
questioned.  The  debate  was  earnest  on  both  sides.  It  was 
argued  that  from  Rhode  Island's  absence  from  the  federal 
convention,  she  stood  in  a  different  position  from  North 
Carolina.  The  revenue  act  as  passed  by  Congress  revealed 
a  confidence  that  both  states  would  soon  be  within  the 
Union,  and  placed  botJi  alike  in  a  sort  of  intermediate  posi- 
tion. As  Congress  had  no  authority  to  lay  duties  at  the 
ports  of  those  states,  it  was  enacted  that  all  goods  imported 
thence,  not  the  product  thereof,  should  be  subjected  to  the 
same  conditions  as  if  imported  from  other  foreign  ports. 
But  by  the  silence  of  the  act  in  respect  to  domestic  pro- 
ducts, they  were  admitted  free.* 

Sensible  of  the  fearful  disadvantage  at  which  they  were 
placed,  and  perceiving  in  the  result  of  the  election  of  depu- 
ties to  the  October  session  of  the  assembly  signs  of  a  coming 
change,  the  town  of  Providence  memorialized  Congress  on 
their  condition.  Their  perception  of  the  necessity  of  union 
with  the  other  states  led  them  to  ask  that  they  and  the  other 
seaport  towns  might  not  be  made  to  suffer  for  conduct  for 
which  they  were  not  responsible.' 

The  assembly,  too,  reading  the  signs  of  the  times,  sent  its 
first  flag  of  truce  as  a  step  toward  a  commercial  union.  The 
hope  was  expressed  that,  though  Rhode  Island  had  not  seen 
her  way  clear  consistently  with  her  principles  to  unite  with 
the  other  states,  their  common  sufferings  in  the  past  would 
always  form  a  bond  of  union  between  them  and  the  other 
states.  Though  the  new  government  might  avoid  present 
difficulties,  it  might  lead  to  future  mischiefs.  The  people  of 
Rhode  Island  were  attached  to  democratic  government,  but 
in  this  new  constitution  there  was  perceived  an  approach 

^Annals  of  Congress^  ii,  2213. 

^Providence  Town  Meeting  Records  {MS,),  vii,  156. 
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toward  the  evils  from  which  they  had  lately  been  freed. 
Further,  they  said,  *'We  are  sensible  of  the  extremes  to 
which  democratical  government  is  sometimes  liable,  some- 
thing of  which  we  have  lately  experienced,  but  we  esteem 
them  temporary  and  partial  evils,  compared  with  the  loss  of 
liberty  and  the  rights  of  a  free  people." ' 

The  assembly  asserted  that  they  were  awaiting  the  day 
when  they  might  again  be  united  with  the  other  states  under 
a  constitution  which  might  not  be  liable  to  alteration  by  nine 
of  the  thirteen  states.  It  was  hoped  that  in  the  meantime 
they  would  not  be  treated  as  foreigners,  but  that  trade  might 
be  kept  free  and  open  between  them.' 

This  letter  betrays  a  change  of  attitude  tending  towards 
conciliation.  No  longer  is  a  continued  separation  spoken  of 
as  desirable.  Their  argument  is  now  based  on  the  one 
strong  ground  of  fear  of  the  subversion  of  the  liberties  of  so 
small  a  state.  Congress,  only  too  glad  to  observe  signs  of  a 
change  which  might  extricate  them  from  an  awkward  posi- 
tion, viewed  the  communication  with  favor.  Before  the 
letter  from  the  assembly  reached  New  York  an  act  was 
passed  suspending  the  impost  law  in  favor  of  Rhode  Island. 
By  this  law  all  privileges  and  advantages  enjoyed  by  ships 
of  the  United  States  were  extended  to  those  of  Rhode  Island 
and  North  Carolina,  until  the  fifteenth  of  January,  179a 
Exception  was  made  in  the  case  of  rum,  loaf  sugar,  and 
chocolate  made  in  those  states.'  At  the  same  time  the 
assembly  continued  to  assert  that  it  was  vested  by  the  free- 
men with  power  simply  to  administer  the  existing  constitu- 
tion, while  the  power  to  change  the  frame  of  government 
rested  in  the  freemen  alone.  Owing  to  •'grievous  com- 
plaints'* that  the  constitution  had  not  been  adopted,  the 
freemen  were  called  upon  to  instruct  their  deputies,  who 

1  I  'niud  states  ChronieU,  Oct.  i,  1789;  Rh04k  Island  Cohmiml Reeordt^  i, 35^ 
'  Ibid,  *  Annals  rf  Congress,  H,  2335. 
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were  to  meet  at  the  session  on  the  last  Monday  in  October/ 
According  to  the  call»  town  meetings  were  held  on  the  nine- 
teenth of  that  month.  The  town  of  Providence,  disgusted  at 
the  farcial  proceedings  of  the  assembly,  left  its  delegates  free 
to  act  as  they  saw  fit.'  Whatever  instructions  were  given  by 
the  other  towns  were  of  no  effect,  and  a  seventh  attempt  to 
call  a  convention  failed  like  its  predecessors.* 

Just  here,  as  at  so  many  points  in  the  struggle,  it  was  the 
lack  of  competent  leaders  among  the  Federalists  which  left 
Rhode  Island  outside  the  pale  within  which  the  efforts  of 
most  skillful  leaders  had  barely  succeeded  in  bringing  some 
of  the  other  states.  Several  worthy  and  prominent  men 
among  the  Federalists  were  powers  in  their  own  towns,  but 
not  one  of  them  was  able  to  extend  his  influence  further. 
General  Varnum,  the  one  man  in  whom  were  contained  the 
elements  of  a  leader,  had  been  called  to  hold  a  post  under 
the  Union  in  the  Northwest  Territory,  and  was  no  longer 
available. 

Before  the  eleventh  of  January,  to  which  the  assembly 
stood  adjourned,  the  situation  had  materially  changed. 
North  Carolina  ratified  the  constitution  on  the  twenty-first 
of  November,  leaving  Rhode  Island  alone  outside  the  Union.* 
Congress  had  been  busy  preparing  the  amendments  to  the 
constitution,  so  generally  demanded  by  the  states.  The  re- 
sults of  their  deliberations,  and  the  resolutions  of  Congress 
thereon,  were  transmitted,  on  October  second,  to  the  gov- 
ernors of  the  various  states  for  ratification.^'  Copies  of  these 
amendments  were  submitted  to  the  freemen  in  town  meet- 

'  Acts  andRnohes  of  the  General  Assembly  (MS.),  tySS-g,  108. 

*  Prcvidtnee  Tewn  Meeting  Records  {MS,)f  vii,  160. 

*  Providence  Geuette,  OcL  31,  1789;  United  States  CAronicle,  Nov.  5,  1789. 
yiuKws  of  North  Carolina,  i,  605. 

^  Rhode  Island  Archives  {MS,),  Letters,  1788-1800, 1%. 
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ings,  on  the  third  Monday  in  October.^  The  necessary  time 
had  now  elapsed  for  them  to  become  thoroughly  understood. 
Of  the  amendments  proposed,  that  securing  freedom  from  an 
established  church,  and  freedom  of  worship,  as  well  as  of 
speech  and  of  the  press,  especially  commended  itself  to  the 
people  of  Rhode  Island.  Though  not  often  finding  expres- 
sion during  this  period,  there  was  a  fear  that  through  south- 
ern influence  Episcopacy  might  be  forced  upon  the  Union. 
The  confirmation  of  the  right  of  a  judicial  trial  in  the  state, 
by  a  jur>'  of  the  vicinage,  likewise  removed  a  fancied  danger. 
The  provision  for  the  reservation  to  the  states  and  to  the 
people  of  all  powers  not  expressly  delegated  to  the  United 
States  could  not  but  gratify  the  advocates  of  state  rights. 

A  knowledge  that  the  suspension  of  the  revenue  laws  of 
the  United  States  in  favor  of  Rhode  Island  was  about  to  ex- 
pire, leaving  her  on  the  footing  of  a  foreign  state,  tended  to 
stimulate  the  understanding  of  the  people.  Should  the  as- 
sembly still  refuse  a  convention,  small  favor  could  be  ex- 
pected from  Congress. 

The  assembly  convened  as  appointed,  and  after  four  days 
spent  in  transacting  routine  business,  the  house  took  up  a 
motion  made  by  Benjamin  Bourne  of  Providence,  for  calling 
a  convention.  This  was  debated  until  late  in  the  day,  when 
it  was  carried  by  a  vote  of  thirty-four  to  twenty-nine.'  On 
the  transmission  of  the  bill  to  the  senate,  it  was  laid  on  the 
table  until  the  next  (Saturday)  morning.  In  the  meantime 
the  senate  had  passed  a  bill  placing  the  question  of  calling  a 
convention  before  the  freemen.*  This  was  defeated  by  a 
majority  of  fourteen  in  the  house.  The  senate,  after  con- 
sidering all  day  the  house   bill,  reached   a  vote   of  non- 

'  Acts  and  Resolves  of  the  General  Assembly  {MS,),  1788-go,  121. 
*  United  States  Chronicle,  Jan.  21,  1790. 

^Acts  and  Resolves  of  the  General  Assembly  {MS.),  ty88-^,  150;   Umtd 
States  Chronicle,  Jan.  21,  1790. 


Digitized  by  VjOOQIC 


295]  RHODE  ISLAND  AND  THE  CONSTITUTION  177 

concurrence  late  on  Saturday  evening.  Four  senators 
voted  to  concur,  while  the  same  number  with  the  deputy- 
governor  were  in  opposition.  The  excitement  was  intense. 
Unwilling  to  wait  until  Monday,  the  assembly  adjourned  to 
meet  on  Sunday  morning.  Early  in  the  day  Marchant,  of 
Newport,  introduced  in  the  house  a  bill  similar  to  that  intro* 
duced  in  the  house  by  Bourne,  and  secured  for  his  measure 
a  majority  of  twenty-one.  The  morning's  deliberations  in 
the  senate  had  been  upon  a  bill  introduced  by  Deputy* 
Governor  Owen,  in  substance  like  the  one  already  passed  by 
that  body,  with  the  addition  of  a  preamble.  No  better  ex- 
pression is  to  be  found  of  the  arguments  of  those  zealous 
opponents  of  the  constitution  who  were  now  forced  to  a 
convention,  provided  it  be  demanded  by  the  freemen.  They 
acknowledged  that,  as  the  constitution  was  already  in  opera- 
tion in  twelve  states,  the  citizens  of  Rhode  Island,  being 
treated  as  foreigners,  would  ''  suffer  great  and  manifold  in- 
conveniences and  discouragement  in  their  trade  and  com- 
merce, and  otherwise."  *  Hence  it  became  the  interest  and 
duty  of  that  state  ''  to  take  the  most  prudent  measures  for 
acceding  to  the  union  of  the  said  twelve  states." '  Feeling 
that  to  their  constituencies  some  explanation  of  their  change 
of  attitude  was  necessary,  the  preamble  concludes:  "This 
general  assembly  are  sensible  that  the  accession  of  the  state 
of  North  Carolina  to  the  said  union,  and  the  grievous  opera- 
tion of  the  federal  government  on  the  interest  of  many  citi- 
zens of  this  state  since  the  last  measure  taken  by  this 
general  assembly  on  the  subject,  have  presented  the  same 
to  our  view  and  consideration  in  a  very  different  attitude 
from  that  in  which  it  then  appeared." '  Thus  did  they  at- 
tempt to  harmonize  theory  with  present  conditions.     The 

^  Acts  and  Resohei  of  the  General  Assembly  (AfS.),  1788-^,  151. 
*IM,  }IHd, 
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measure  was  doomed  to  a  fate  in  the  house  similar  to  that 
of  its  predecessor. 

The  Marchant  bill,  coming  to  the  senate,  found  the  per^ 
sonnel  of  that  body  somewhat  changed.  One  of  the  sena- 
tors who  had  voted  in  the  negative  on  the  Bourne  bill,  so 
runs  the  story,  was  a  preacher  and,  objecting  to  the  Sunday 
session,  withdrew  to  minister  to  his  congregation.  When  it 
came  to  a  vote,  four  senators  voted  in  the  affirmative, 
while  three  senators  and  the  deputy-governor  voted 
against  it.  It  now  devolved  upon  the  governor  to  give  the 
casting  vote.  Though  elected  and  re-elected  by  the  anti- 
federal  party.  Governor  Collins  had  been  a  conservative  in 
the  party,  and  had  more  than  once  betrayed  federalistic 
sympathies.  Now,  realizing  the  gravity  of  the  situation,  he 
cast  his  vote  in  the  affirmative,  and  the  first  campaign  was 
won.  The  freemen  were  summoned  to  meet  in  their  town 
meetings  on  the  ninth  of  February  to  elect  delegates  to  a 
state  convention  to  be  held  on  the  first  day  of  March,  at 
South  Kingstown.'  During  the  debate  on  Sunday  the 
churches  had  been  almost  deserted  by  the  people,  who 
hovered  about  the  state  house.  When  the  vote  was  an- 
nounced a  shout  of  joy  arose,  and  that  Sunday  became  one 
of  general  rejoicing.  The  people  felt  that  the  dawn  of 
happier  times  was  at  hand." 

No  time  was  lost  by  the  assembly  in  announcing  their 
action  to  the  president,  with  a  request  for  a  further  suspen- 
sion of  the  revenue  laws,  as  there  was  reason  to  hope  that 
the  constitution  would  soon  be  ratified.'    By  act  of  February 

^AcU  and  Resohtes  of  the  Gimral  Assembly  (AfSJ),  1788-^,  157;  Previdema 
Gautie,  Jan.  23,  1790. 

*I*roviderue  GautU^  Jan.  23,  1790. 

*Acts  and  Resolves  of  the  General  Assembly  {AfS.),  1788-^,  159;  UmUed 
States  Chronicle^  Jan.  21,  1790. 
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eighth,  the  act  suspending  the  revenue  law  was  revived,  to 
remain  in  force  until  the  first  of  the  following  April.* 

In  the  process  of  adopting  the  constitution  by  the  diflferent 
states,  three  stages  have  been  noted.  In  no  other  state  had 
the  struggle  assumed  alarming  proportions  in  the  first  stage. 
Even  in  Virginia,  South  Carolina,  Pennsylvania  and  New 
York,  where  some  opposition  was  encountered  at  this  stage^ 
the  struggle  was  soon  past.  The  smallest  of  the  thirteen  had^ 
however,  for  more  than  two  years  refused  to  call  a  convention. 

No  sooner  was  the  call  issued  than  the  combatants  pre- 
pared for  the  second  contest.  This  was  limited  by  the  action 
of  the  assembly  to  twenty-two  days.  The  Federalists  again 
made  use  of  their  favorite  means  of  creating  a  sentiment  in 
their  favor.  In  the  public  press  they  portrayed  the  eflfects 
of  a  rejection  of  the  constitution.  As  a  result  of  the  total 
estrangement  of  the  state  from  the  Union,  which  must 
follow  rejection,  the  Gazette  pictured  Narragansett  Bay  for- 
saken by  traders,  the  wharves  and  warehouses  silent  and 
deserted,  and  the  people  suffering  for  the  lack  of  those 
necessities  which  could  only  be  obtained  through  free  trade 
with  the  United  States.  The  possibility  of  coercion  even 
was  hinted  at' 

In  the  first  stage  of  the  struggle  the  opposition  had  relied 
but  little  upon  the  press,  trusting  rather  to  personal  work  or 
to  conventions.  Accordingly  a  spirited  agitation  in  the  bar- 
rooms of  country  taverns  was  supplemented  by  a  convention 
of  freemen  of  Providence,  Kent,  and  Washington  counties, 
held  at  East  Greenwich,  on  February  second.  The  discus- 
sion of  plans  for  concerted  action  resulted  in  an  address  to 
the  freemen  of  the  state.  They  were  recommended  to  choose 
such  delegates  to  the  convention  "as  from  a  known  and  tried 
firmness,  and  integrity  and  attachment  to  the  liberty  and 

*  Annals  of  Congress^  ii,  2259. 
^I^ovidenie  CauUty  Feb.  27,  1790. 
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indefeasible  rights  of  this  people  .  .  .  will  be  cautious  and 
careful  of  bartering  them  to  the  politics  of  any  people  or 
nation  on  earth." ' 

The  language  of  this  address  has  been  taken  as  corrobor- 
ating the  charge  that  the  vote  of  the  assembly  was  secured 
by  corruption.  It  has  been  believed,  though  there  seems  to 
be  no  evidence  to  prove  the  charge,  that  the  Federalists, 
becoming  alarmed  at  the  prospect  before  them,  saw  a  profit- 
able investment  in  the  purchase  of  votes  for  a  convention. 
An  explanation  equally  probable,  and  one  more  creditable 
to  the  parties  involved,  is  furnished  by  one  of  those  whose 
opinions  had  undergone  a  change.  Though  the  causes  that 
had  heretofore  warranted  rejection  were  still  powerful,  yet 
that  the  state  should  exist  alone  was  impossible.  In  this 
dilemma  the  citizens  were  admonished  to  choose  delegates 
to  the  convention  who  would  propose  amendments  to  the 
constitution.' 

Without  the  state  no  strong  assurance  was  felt  that  Rhode 
Island  would  ratify  at  once,  though  friends  of  the  Union  were 
rejoiced  that  one  step  had  been  taken.'  The  result  of  the 
election  of  delegates  was  a  strong  majority  against  ratifica- 
tion. Richmond  and  Portsmouth  alone  deemed  it  necessary 
to  instruct  their  delegates.  The  former,  an  inland  town,  little 
affected  by  commercial  depression,  directed  that  the  consti- 
tution be  not  adopted,  but  that  it  be  considered,  amendments 
proposed,  and  an  adjournment  taken  until  a  future  day,  that 
there  might  be  time  to  observe  the  workings  of  the  new 
government.*  Portsmouth,  more  susceptible  to  commercial 
disorders,  whose  symptoms  were  a  languishing  trade  and 

» Papers  ReloHt^  to  the  Adoption  of  the  ComtituHon  {MS.),  97. 

*  United  States  Chronicle,  Feb.  4,  1 793. 

»  Letter,  Caleb  Strong  to  Theodore  Foster,  Feb.  28, 1790.    F^ter  Correspond- 
ence {MS,), 

*  Papers  Relating  to  the  Adoption  of  the  Comtitutiomp  99. 
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laid-up  vessels,  demanded  adoption  at  the  earliest  possible 
moment.  Should  adjournment  be  proposed,  no  date  later 
than  April  first  should  be  considered.' 

The  convention  met  on  the  first  day  of  March,  1790,  in 
the  old  state  house  in  South  Kingstown.  Of  the  seventy 
delegates  there  assembled,  forty-two  were  members  of  the 
assembly ;  four  had  held  the  office  of  deptuy-governor,  and 
five  had  been  elected  to  the  Continental  Congress.  Jabez 
Bowen  of  Providence,  and  Henry  Marchant  of  Newport,  led 
the  Federalists.  As  leader  of  the  opposing  party.  His 
Honor,  the  deputy-governor,  was  ably  assisted  by  Jonathan 
J.  Hazard,  of  South  Kingstown,  whose  change  of  attitude  on 
the  final  vote  was  to  sound  his  political  knell.  There  were 
also  present  William  Bradford  of  Bristol,  speaker  of  the 
House  of  Deputies,  and  a  member  of  the  Hartford  Conven- 
tion of  1 780 ;  CoL  William  Barton,  the  captor  of  General 
Prescott;  Joseph  Staunton,  one  of  Rhode  Island's  first 
senators  in  Congress,  and  Benjamin  Bourne,  the  state's  first 
representative  in  Congress.  As  chairman,  the  convention 
chose  Deputy-Governor  Owen.  Daniel  Updike  was  made 
secretary.* 

After  two  days  occupied  with  preliminaries  and  general 
discussions,  the  opposition  entered  on  a  policy  of  procrasti- 
nation. Col.  Sayles,  of  Smithfield,  moved  that  a  committee 
be  appointed  to  draft  a  bill  of  rights  and  amendments,  and 
that  the  convention  adjourn  to  a  future  day.'  Ihis  motion 
was  tabled,  and  a  general  discussion  of  the  constitution, 
section  by  section,  followed.     The  manner  of  raising  direct 

>  Papers  Relating  to  the  Adoption  of  the  Constitution^  95. 

'  Minutes  of  the  Convention,  The  minutes  of  the  Convention  were  for  nanj 
years  lost,  but  were  found  among  the  effects  uf  Daniel  Updike  and  deposited  in 
the  state  archives.  The  minute  book  is  in  a  volume  lettered  *^ Papers  Relating  to 
the  Adoption  of  the  L  onstttution  of  the  United  states,**    The  book  is  unpaged. 

^Minutes  of  the  Convention;  Providence  Ceuette^  Mar.  6,  1790. 
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taxes  first  met  with  objection  as  bearing  unequally  on  the 
towns.  The  Anti  Federalists,  when  they  demurred  at  the 
part  taken  by  the  executive  in  legislation,  were  shown  the 
precedent  afforded  by  Massachusetts.  This  was  effective, 
and  no  further  question  was  raised  until  the  ninth  section  of 
the  first  article  was  reached.  Here  the  clause  relating  to  the 
importation  of  slaves  stirred  the  anti-slavery  sentiment  of  a 
party  led  by  Bradford  of  Bristol,  and  Comstock  of  East 
Greenwich.  In  favor  of  the  section  as  it  stood  were  Bourne, 
Hazard,  and  Champlin,  who  supported  it  as  the  best  compro- 
mise to  be  obtained.  Hazard  disliked  to  antagonize  the 
southern  states,  for  said  he :  **  We  shall  have  need  of  assist- 
ance, to  have  our  amendments  acceded  to."*  Prolonged 
discussion  led  to  the  reference  of  the  question  to  a  com- 
mittee. 

No  serious  objection  was  again  encountered  until  the  fifth 
article  was  reached.  The  assurance  herein  contained  of  the 
continuance  of  equal  representation  in  the  senate  was  hailed 
with  joy.  Whatever  else  she  had  been,  Rhode  Island  had 
been  a  steadfast  advocate  of  state  rights.  Those  holding 
the  balance  of  power  had  consented  to  a  convention  only  at 
the  prospect  of  proposing  amendments.  But,  by  the  pro- 
visions of  the  constitution,  three-fourths  of  the  states  might 
impose  upon  the  remainder  any  amendment  they  wished. 
The  only  reply  of  the  Federalists  was  that  in  amendment 
Rhode  Island  would  have  an  equal  voice  with  the  other 
states.  The  views  of  the  convention  having  been  brought 
out  by  general  discussion,  a  committee  of  two  from  each 
county  was  appointed  to  draft  amendments.' 

On  Friday,  March  fifth,  the  committee  reported  a  bill  of 
rights  containing  eighteen  sections,  and  with  it  an  equal 
number  of   amendments.     After  debate,  two  of  the  latter 

*  Minutes  of  ike  ConvenHon, 

^  Ibid,;  Providence  CauUe^  Mar.  6,  179a 
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were  rejected.*  The  first  provided  that  Congress  should  not 
have  power  to  appoint  such  officers  as  had  been  heretofore 
appointed  by  the  state.  The  second,  a  proposition  to  ap- 
portion direct  taxes  according  to  valuation,  was  declared  as 
unsatisfactory  as  the  existing  arrangement.  The  debate 
continued  until  the  afternoon  of  the  next  day,  when  Mar- 
chant  moved  that  the  constitution  be  adopted,  and  that  the 
bill  of  rights  and  amendments  be  transmitted  to  Congress 
with  the  recommendation  that  they  be  adopted.  The  Anti- 
Federalists  foresaw  that,  should  this  be  carried,  their  amend- 
ments would  be  tabled  indefinitely.  To  defeat  the  motion 
it  was  moved  to  adjourn,  and  carried  by  a  majority  of 
thirteen.  The  Federalists  made  an  eflTort  to  limit  the  time 
of  adjournment  to  the  last  Monday  in  March,  but  were  over- 
ruled by  a  majority  who  selected  Maj  twenty-fourth  as  the 
day  and  Newport  as  the  place  of  meeting.'  Before  adjourn- 
ment it  was  voted  to  submit  the  bill  of  rights  and  the 
amendments  to  the  freemen  at  the  election  on  April  twentyr 
first. 

The  adjournment  was  the  work  of  the  Anti  Federal  party. 
Though  possessing  a  majority  against  adoption  without 
amendments,  they  dared  not  risk  a  trial  of  strength  when 
some  might  rely  on  future  amendments.  The  date  fixed 
upon  for  the  adjourned  session  not  only  put  off  the  evil  day 
of  ratification,  but  made  possible  a  surer  victory  for  the  ene- 
mies of  the  constitution.,  after  the  victory  which  they  hoped 
to  gain  at  the  annual  election. 

No  sooner  had  the  delegates  returned  to  their  homes  than 
the  excitement  of  an  election  waxed  strong.  At  a  meeting 
of  the  Federalists  at  Providence,  a  committee  was  appointed 
to  unite  with  friends  in  Newport  to  secure  a  coaljtion  in  each 

*  Prtnndence  Cautie^  Mar.  13,  1790. 

*  Minutes  of  the  Convention;  ProvicLnce  Ceuette^  Mar.  13, 179a 
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town.'  A  letter  was  sent  to  Arthur  Fenner,  a  leader  of  the 
opposite  party,  but  who  was  thought  to  be  less  influenced  by 
partisan  prejudice  than  many  of  his  party,  asking  him  to 
accept  the  nomination  for  governor  on  a  coalition  ticket' 
The  Federalists  proposed  to  nominate  the  deputy-governor 
from  their  own  party,  while  the  assistants  were  to  be  divided 
between  the  two  parties.'  Fenner  in  reply  hesitated  to  com- 
mit himself,  and  questioned  the  propriety  of  consulting  him 
in  the  matter  before  the  freemen  of  the  state  had  signified  t 
desire  in  the  matter.* 

The  conventions  of  both  parties  met  on  the  same  day,  the 
sixth  of  April.  The  majority  or  Anti-Federal  convention, 
dominated  by  deputy-governor  Owen,  which  met  at  South 
Kingstown,  nominated  a  •*  straight "  ticket.  Arthur  Fenner 
was  the  candidate  for  governor,  Samuel  J.  Potter  for  deputy- 
governor,  and  six  of  the  present  assistants  were  candidates 
for  re-election.*  Daniel  Owen  was  the  first  choice  as  candi- 
date for  governor,  and  it  was  only  after  his  refusal  of  the 
nomination  that  Fenner  was  selected.  The  Federalists,  in 
their  convention  at  East  Greenwich,  to  which  all  friends  of 
coalition  were  invited,  called  down  on  their  heads  the  invec- 
tives of  their  opponents  by  nominating  a  "  mixed "  ticket, 
under  the  caption,  "Coalition  or  Federal  Prox."  At  the 
head  of  the  ticket  appeared  the  names  of  Fenner  and  Potter. 
Four  of  the  candidates  of  the  Anti- Federalists  found  a  place 
on  this  ticket.  The  promoters  of  this  coalition,  like  every 
body  of  citizens  who  attempt  to  break  down  party  lines  in 

^Providence  CazeUe^  Apr.  3,  1790;  United Staie$  Chronicle^  Apr.  I,  1790. 

^  Prcvidence  CauUe^  Mar.  27, 1790.  The  committee  consisted  of  Geo.  Champ- 
lin,  Henry  Marchant,  Geo.  Gibbs,  James  Robinson,  Isaac  Senter,  John  Brown, 
Welcome  Arnold,  David  Howell,  Zephaniah  Andrews,  and  Jabez  Bowen. 

^Ibid.  *Ibid. 

*  Providence  Gaxette,  Apr.  10,  1790;  United  States  Ckroniclet  Apr.  8,  1790. 

*  Providence  Gazette^  Apr.  10,  1790. 
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the  interests  of  good  government,  were  doomed  to  call  forth 
anathemas  from  those  bound  by  the  shackles  of  party.  The 
leaders  were  accused  of  attempting  by  a  trick  to  gain  control 
of  the  state  in  the  interests  of  the  mercantile  party.*  The 
Federalists  maintained  that  though  the  country  was  in  the 
majority,  yet  the  welfare  of  that  portion  of  the  community 
was  so  dependent  on  the  prosperity  of  the  towns  that  their 
true  interests  could  not  be  antagonistic'  Party  lines  were 
sharply  drawn,  and  rumors  of  corruption  on  either  side  were 
afloat. 

With  the  twenty-first  of  April  came  the  election  and  a 
complete  victory  for  the  Anti-Federalists.  Jubilation  lighted 
the  country,  but  the  towns  were  dark  in  mourning.  Though 
this  election  did  not  alter  the  composition  of  the  convention, 
it  showed  all  too  plainly  the  temper  of  the  masses. 

Though  separated  from  her  sisters,  Rhode  Island  could 
not  be  totally  oblivious  of  what  was  passing  within  the 
Union.  However  right  the  majority  in  that  state  might  have 
been  in  their  position,  it  was  more  than  could  be  expected 
Of  human  nature  that  the  Union  should  not  enter  a  vigorous 
protest  against  separation.  The  faint  mutterings  of  the  ap- 
proaching storm  had  long  been  audible  to  the  attentive  ear. 
Owingtoherattitude  toward  the  imposts  of  1781  and  1783,  as 
well  as  by  her  paper  money  policy,  the  other  states  were  disin- 
clined to  await  with  patience  Rhode  Island's  accession  to  the 
Union.  Coercion  was  early  hinted  at  from  various  quarters. 
Against  the  paper  money  legislation  Connecticut  had  retali- 
ated by  excluding  citizens  of  Rhode  Island  from  her  courts.* 
In  the  midst  of  the  paper  money  disorders,  coercion  and 
political  annihilation  were  suggested.  "A  Landholder,"  in 
the  Chronicle^  said :  *'  The  singular  system  of  policy  adopted 

*  United  States  Chronicle^  Apr.  15,  1790. 

*  Providence  Gautte^  Apr.  17,  1790. 
•/^w/.,  Feb.  28,1789. 
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by  your  state  no  longer  excites  either  the  surprise  or  indig- 
nation of  mankind.  There  are  certain  extremes  of  iniquity 
which  are  beheld  with  patience  from  a  fixed  conviction  that 
the  transgressor  is  inveterate.  ...  If  you  will  not  hear  your 
own  groans,  nor  feel  the  pangs  of  your  own  torture,  it  must 
continue  until  removed  by  a  political  annihilation."  ^ 

When,  in  the  debate  on  the  bill  for  the  collection  of  the 
revenue,  Benson  of  New  York  moved  to  go  into  the  com- 
mittee of  the  whole  to  consider  a  resolution  declaring  the 
wish  of  Congress  that  Rhode  Island  ratify  the  constitution, 
the  whole  question  of  the  relation  of  that  state  to  the  Union 
was  opened.*  The  opposition  to  the  resolution  was  led  by 
Page  of  Virginia,  who  took  the  ground  that  in  no  way  could 
the  worth  of  the  constitution  be  shown  more  effectively  than  by 
leaving  Rhode  Island  to  act  freely.  Were  he  a  Rhode  Island 
man,  he  would  watch  with  a  jealous  eye  the  action  of  Con- 
gress, and  apprehend  undue  influence,  were  the  weight  of 
that  body  thrown  in  the  scale.  "  Are  gentlemen  afraid/'  said 
he,  "to  leave  them  to  their  own  unbiased  judgment?  For 
my  part,  I  am  not."'  Madison,  realizing  the  delicacy  of  the 
situation,  said,  '*  It  would  be  improper  in  this  body  to  ex- 
pose themselves  to  have  such  a  proposition  rejected  by  the 
legislature  of  the  state  of  Rhode  Island.  It  would  likewise 
be  improper  to  express  a  desire  on  an  occasion  where  a  free 
agency  ought  to  be  employed,  which  would  carry  with  it  the 
force  of  a  command."  * 

The  nearer  neighbors  of  Rhode  Island  were  not  disposed 
to  such  delicacy  of  treatment.  Sherman  of  Connecticut 
saw  no  impropriety  in  asking  for  ratification.  To  the  ob- 
jection that  such  a  request  might  bear  the  semblance  of  a 
command,  he  replied,  "  If   a  wish  of  Congress  can  bring 

>  United  States  Chronicle,  Mar.  27,  1788, 

"  Annals  of  Congress,  i,  437. 

•  IHd.,  438.  *  J  bid,  i,  439. 
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them  into  the  Union,  why  should  we  decline  to  express  such 
a  wish?" » 

The  idea  of  coercion  had  at  this  time  gained  little  head- 
way in  Congress.  When  Page  asked,  **  Suppose  they  de- 
cline doing  what  you  require,  what  is  next  to  be  done?*" 
the  strongest  response  was  from  Fisher  Ames,  when  he  said, 
"  I  should  be  glad  to  know  if  any  gentleman  contemplates 
the  state  of  Rhode  Island  dissevered  from  the  Union,  a  mari- 
time state,  situated  in  the  most  convenient  manner  for 
smuggling  and  defrauding  our  revenue.  Surely  a  moment's 
reflection  will  induce  the  house  to  take  measures  to  secure 
this  object.'"  Even  this  language  contemplated  nothing 
more  than  a  request  which  might  operate  as  a  demand. 
But  it  revealed  the  fact  that  a  large  party  at  the  north, 
which  was  prepared  to  demand  ratification,  needed  but  a 
grain  of  self-interest  involved  to  lead  them  to  coercive 
measures.  Benson's  resolution  failed  of  passage,  and  the 
matter  was  dropped. 

The  whole  Union  watched  anxiously  the  course  of  Rhode 
Island  as  she  again  and  again  refused  to  call  a  convention. 
As  the  weeks  slipped  by,  a  feeling  that  coercion  might  yet 
be  the  only  alternative,  was  growing.  A  member  of  Con- 
gress, writing  to  a  citizen  of  Rhode  Island  on  the  fifteenth 
of  September,  expressed  the  hope  of  soon  welcoming  in 
Congress  a  delegation  from  that  state.  Should  they  not 
appear,  extreme  measures  must  follow.  **  Enemies  they 
must  be,  or  fellow-citizens,  and  that  in  a  very  short  time."  * 
Caleb  Strong  remarked  to  Theodore  Foster,  after  the  call 
for  the  convention  had  issued,  that  though  there  was  but 
small  hope  of  ratification,  yet  it  was  a  relief  that  the  conven- 
tion was  called.  His  conviction  was  that  should  ratification 
fail,  Congress  would  be  justified  in  proceeding  to  extreme 

I  AntuUs  of  Congress,  i,  440.  *  Ibid.,  i,  438,  *  IHd,,  i,  440. 

*  UniUd  StaUs  Chronicle,  Oct.  i,  1789. 
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measures.'  In  affirming  the  right  of  Congress  to  call  00 
Rhode  Island  for  her  share  of  the  revolutionary  debt,  tiie 
Gazette  asks,  "Will  Congress  suffer  a  single  refractory 
state  to  embarrass  its  great  necessary  national  measures?"* 

During  the  last  weeks  of  the  first  session  of  the  first  Con- 
gress and  the  early  part  of  the  second  session,  a  new  impulse 
was  given  to  the  Rhode  Island  question  in  that  body  by  the 
introduction  of  two  measures  on  which  the  country  was 
sharply  divided.  These  were  the  question  as  to  the  perma- 
nent residence  of  Congress,  and  that  portion  of  Hamilton's 
proposed  funding  system  which  provided  for  the  assumption 
of  state  debts  by  the  general  government. 

It  is  scarcely  possible  to  conceive  the  importance  ascribed 
at  that  time  to  the  location  of  the  national  capital.  The 
middle  states  were  each  straining  every  nerve  to  secure  that 
location  within  their  own  boundaries.  From  New  Jersey, 'Vir- 
ginia,* Maryland,*  Pennsylvania,*  and  Delaware '  came  over- 
tures to  Congress  looking  to  the  location  of  the  national 
legislature  within  their  limits.  Pennsylvania  opened  the 
subject  by  moving  that  the  seat  of  government  be  fixed  at 
some  convenient  place,  as  near  the  center  of  wealth,  popula- 
tion, and  territory  as  was  consistent  with  access  by  water  from 
the  ocean  and  easy  communication  with  the  western  terri- 
tory.' The  northern  states  promptly  followed  with  a  reso- 
lution to  place  the  national  capital  on  the  east  bank  of  the 
Susquehanna,  in  Pennsylvania,  and  until  such  place  should 
be  in  readiness  Congress  should  remain  in  New  York.  This 
was  a  part  of  the  agreement  under  which  Pennsylvania  had 
joined  the  north  in  laying  protective  duties.  She  was  to 
have  the  support  of  that  section  for  her  attempt  to  secure 

*  Foster  Comspandetue^  i,  23. 
^Providence  Canette^  Feb.  27,  1790. 

^  Annals  of  Congress^  i,  67.  *  Ibid.^  i,  358.  *  IHd.^  if  37 » • 

•  IHd,,  i,  802.  » IbUL,  i,  915.  •  Ihd^  i,  816. 
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the  capital.  Repeated  attempts  by  the  south,  in  the  House, 
failed  to  shake  the  combination  of  Pennsylvania  and  the 
north.^  The  motion,  fixing  upon  the  Susquehanna  and  New 
York  as  the  permanent  and  temporary  seats,  having  pre- 
vailed,  a  bill  was  introduced  to  that  end,'  and  passed,  after  a 
vigorous  debate,  by  a  vote  of  thirty-one  to  seventeen.* 

The  Senate  at  once  took  up  the  bill,  and,  ^fter  a  vain  at- 
tempt to  substitute  the  Potomac  for  the  Susquehanna,  passed 
the  measure  with  an  amendment  setting  aside  a  district  ten 
miles  square,  on  the  Delaware.^  By  an  amendment  in  the 
House  the  bill  was  postponed  until  the  next  session.^  * 

During  the  following  months  the  location  of  the  seat  of 
government  was  a  living  issue,  though  it  was  not  a  subject  of 
debate  for  some  time.  Pennsylvania  was  the  keystone  cov- 
eted for  completing  two  political  arches.  On  her  both  par- 
ties staked  their  hopes.  Though  that  state  had  secured  such 
a  favorable  arrangement  with  the  north,  Madison,  believing 
that  the  north  was  scheming  to  retain  the  seat  of  government 
in  that  section,  wrote,  on  November  twentieth,  that  Morris 
was  inclined  to  keep  alive  the  possibility  of  an  arrangement 
with  the  south.*  By  this  arrangement,  the  permanent  resi- 
dence would  be  fixed  on  the  Potomac,  and  the  temporary 
seat  at  Philadelphia.  Should  the  north  insist  on  further 
delay,  Morris  stood  ready  to  cancel  his  agreement  with  that 
party. 

At  the  re-assembling  of  Congress,  in  January,  1 790,  the 
states  north  of  Pennsylvania  had,  in  the  House,  twenty  six 
votes,  while  those  to  the  southward  would  have,  on  the 
arrival  of  the  North  Carolina   delegation,  thirty.     Should 

^  Annals  of  Congress,  i,  915-17;  Gilpin,  Writings  of  Madison^  i,  492;  Writings 
of  Usher  Ames,  i,  69. 
'  Annals  of  Congress, !,  927. 

*/^»<^  1,946.  */<W<i,i,  88-91.  »y>iV.,  1,961. 

*  Gilpin,  Writittgs  of  Madison,  U  494- 
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Pennsylvania  remain  with  the  north,  that  party  would  control 
thirty-three  votes.  In  the  Senate,  with  North  Carolina  pres- 
ent, and  aided  by  Maclay,  who  was  uncompromisingly  allied 
with  the  south,  thirteen  votes  could  be  brought  to  oppose 
eleven  from  the  north.  Could  this  state  of  affairs  be  pre- 
served, and  the  question  postponed  until  Rhode  Island 
should  come  upon  the  scene,  the  vote  would  be  tied  in  the 
Senate,  and  the  vice-president  would  cast  his  vote  in  favor  of 
the  north.  All  seemed  to  depend  on  the  speedy  ratification 
of  Rhode  Island. 

In  the  meantime  the  presentation  of  Hamilton's  scheme 
for  the  organization  of  the  finances  added  an  element  of 
complication.  It  was  proposed  that  the  United  States 
should  assume,  and  during  the  year  1791  provide  for  all 
such  state  debts  or  parts  thereof,  as  should  be  subscribed  to 
a  loan  to  the  United  States.  The  interest  was  to  be  as- 
sumed by  the  United  States  on  January  first,  1792,  and  the 
amount  assumed  was  to  be  charged  to  each  state.'  The  war 
debts  of  the  states  were  very  unequal.  Massachusetts,  Con- 
necticut and  South  Carolina  were  the  most  deeply  involved, 
while  New  Jersey  and  New  York  were  burdened  to  a  much 
less  degree.  New  Hampshire  and  Georgia  were  particularly 
free  from  debt.  Virginia  had  had  a  large  debt,  but  had 
funded  securities  at  a  low  rate  and  relieved  herself  by  the 
sale  of  western  land.  Division  on  lines  of  self  interest  at 
once  became  marked. 

The  plan  of  the  administration  found  its  chief  supporters 
in  Lawrence,  Smith  of  South  Carolina,  Fitzsimmons,  Sher- 
man, Ames,  Gerry,  Goodhue  and  Sedgwick.  Their  argu- 
ment was  that  these  debts  had  been  incurred  in  the  common 
cause,  and  were  the  debt  of  the  whole  people.  Before  the 
failure  of  the  continental  currency  this  view  had  been  gen- 

*  Annals  of  Congress^  i,  1092;  ii,  2041-74;  WriHngi  ofHamiiion^  ii,  101 


Digitized  by  VjOOQIC 


309]  RHODE  ISLAND  AND  THE  CONSTITUTION  191 

crally  accepted.*  Of  the  opposition  the  leaders  were  Liver- 
more,  Stone,  Page,  White  and  Jackson.  Madison  would 
have  preferred  making  provision  for  a  final  settlement  and 
payment  of  balances  between  the  states.*  The  chief  ob- 
jections expressed  were,  that  no  state  had  demanded 
assumption,  and  that  separate  undertakings  had  been 
engaged  in  by  the  states  without  common  consent.'  That 
this  plan  would  tend  to  bmd  the  states  more  closely  to- 
gether, was  charged  as  a  fault  on  one  side,  and  commended 
as  a  virtue  on  the  other.  The  question  came  to  a  vote  in 
committee  of  the  whole  on  March  ninth,  when  it  passed  by 
a  majority  of  five.^  Though  great  haste  was  made  to  com- 
plete the  work  before  North  Carolina  appeared,  a  vote  for 
recommitment  was  carried  by  the  early  arrival  of  the  dele- 
gation from  that  state.' 

While  the  measure  was  still  in  committee,  a  plan  was  set 
on  foot  among  the  Pennsylvania  men  for  bartering  that  state's 
vote  for  assumption  and  for  receiving  in  return  support  for 
Philadelphia  as  the  permanent  capital.*  When  the  commit- 
tee again  reached  a  vote,  on  April  twelfth,  the  assumption 
clause  was  lost  by  a  majority  of  two.'  The  consternation 
into  which  the  assumptionists  were  thrown,  showed  the  in- 
tensity of  their  feeling  on  the  subject.  Gerry  declared  that 
the  Massachusetts  delegation  would  do  nothing  until  instruc- 
tions were  received  from  home.'     It  was  their  avowed  inten- 

^  Anfiais  of  Conj^esSf  ii,  141 8. 

'GUpin,  IVriHngs  of  Madiion^  i,  508,  511. 

'  Annals  of  Congress^  ii,  13S5,  1428. 

*  MacUy's  JoumaU  209;  Gilpin,  Writings  of  Madison^  i,  512. 

^Annals  of  Congress,  ii,  1528-31;  Gilpin,  H  ritings  of  Madison,  i,  514;  Ma- 
day's  youmal,  226. 

•  Maclay's  Journal,  230. 

*  Annals  of  Congress,  ii,  1 5 77. 

•  Maday's  Journal,  237. 
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tion  to  oppose  the  whole  financial  plan  unless  assumption 
formed  a  part  of  it.  Rumors  of  disunion  were  whispered 
about' 

The  question  of  residence  was  not  forgotten.  The  subject 
was  sedulously  avoided  by  the  north,  hoping  that  good  news 
might  come  from  Rhode  Island.  Pennsylvania,  becoming 
impatient  at  the  apparent  inertia  of  the  north,  was  on  the 
point  of  declaring  her  alliance  with  that  party  broken.'  The 
south,  suspecting  Pennsylvania's  sincerity,  did  not  take 
advantage  of  that  state's  indecision. 

While  politics  at  the  national  capital  were  in  this  attitude 
of  suspense,  Rhode  Island  not  only  adjourned  her  conven* 
tion,  but  at  the  state  election  gave  a  substantial  majority  to 
the  Anti-Federal  party.  Greater  zeal  was  infused  into  the 
assumptionists  by  their  defeat.  But  now  they  were  obliged 
to  proceed  by  a  more  circuitous  route.  With  Pennsylvania 
coquetting  with  the  south,  the  north  turned  its  attention  to 
Rhode  Island.  After  their  former  experiences  with  that 
state,  and  when  their  most  dearly  cherished  schemes  were  in 
the  balance,  little  delicacy  of  treatment  could  be  expected 
by  the  subject  of  their  displeasure.  In  the  senate,  on  April 
twenty- eighth,  a  committee  was  appointed  "to  consider 
what  provisions  will  be  proper  for  Congress  in  the  present 
session  respecting  the  state  of  Rhode  Island."'  The  recom- 
mendation of  this  committee  led  to  the  introduction  of  a 
resolution,  on  May  eleventh,  "that  all  commercial  inter- 
course between  the  United  States  and  the  state  of  Rhode 
Island,  from  and  after  the  first  day  of  July  next,  be  prohib- 
ited under  suitable  penalties ;  and  that  the  president  of  the 
United  States  be  authorized  to  demand  of  the  state  of  Rhode 
Island  .  .  .  dollars,  to   be  paid   into   the  treasury  of  the 

^Gilpin,  Writing  ofMadison^  >»  5*7« 

*  Maclay's  Journal^  192. 

*  Annals  of  Congress^  i,  IC03;  Maday's  Joumalt  2$o. 
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United  States  by  the  .  .  .  day  of  .  .  .  next ;  which  shall 
be  credited  to  the  said  state  in  account  with  the  United 
States ;  and  that  a  bill  or  bills  be  brought  in  for  those  pur- 
poses." ^  By  such  a  measure,  all  commercial  relations  be- 
tween Rhode  Island  and  her  neighbors  would  be  cut  off  at  a 
blow.  Left  thus  alone,  a  substantial  payment  on  the  Revo- 
lutionary debt  was  demanded.  It  needed  but  a  demand  for 
the  whole,  and  the  necessary  failure  of  the  state  to  pay  it,  to 
offer  a  sufhcient  pretext  for  a  resort  to  arms. 

In  accordance  with  the  resolution  a  bill  was  reported  and 
read  on  May  twelfth,  carried  to  a  second  reading  on  the  fol- 
lowing day,  and  on  the  third  recommitted.*  The  committee 
having  in  charge  the  matter  were  Carroll  of  Maryland,  Ells- 
worth of  Connecticut,  Morris  of  Pennsylvania,  and  Izard  and 
Butler  of  South  Carolina.  From  its  earliest  inception,  the 
measure  was  ardently  supported  by  Ellsworth  and  King, 
much  to  the  disgust  of  the  southern  members,  Maclay 
and  Col.  Gunn.'  While  the  matter  was  still  in  the  hands  of 
the  committee,  Maclay  vehemently  opposed  any  action  so 
long  as  the  constitution  was  under  consideration  in  Rhode 
Island.  It  seemed  improper  at  such  a  time  to  pass  an  act 
bearing  on  its  face  a  punishment  for  rejection,  and  all  this 
for  fear  of  a  decrease  in  the  revenues.  Guilt  should  be 
established  before  extreme  measures  were  adopted.  The 
whole  affair  seemed  to  him  premature,  and  the  demand  for 
Rhode  Island's  share  of  the  public  debt  bore  too  evidently 
the  stamp  of  an  attack.*  On  the  second  reading  of  the  bill 
its  advocates  did  not  hesitate  to  admit  the  independence  of 
Rhode  Island,  or  that  she  had  a  right  either  to  adopt  or 
to  reject  the  constitution.  Neither  did  they  deny  that  these 
measures  were  taken  to  force  ratification.  Their  arguments 
were  founded  on  the  strength  of  the  Union  and  the  weakness 

'  Annals  of  Congress^  i,  1009.  *  Ihid.^  i,  loi  I-12. 

•  Madaj's  Journal^  25 1.  *  IHd.^  259. 
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of  one  state.  Morris  was  with  the  north,  while  Maclay  con- 
tinued to  oppose  the  bill.  The  latter  declared  that  it  could 
not  be  justified  "  on  the  principles  of  freedom,  law,  the  con- 
stitution, or  any  mode  whatever.*"  He  openly  declared 
that  the  object  of  the  "Yorkers"  was  to  get  two  senators  to 
vote  with  them  on  the  question  of  the  location  of  the  capital 
Izard,  who  was  active  in  the  matter,  admitted  the  severity  of 
the  measure  when  he  said,  ''  If  gentlemen  will  show  us  how 
we  can  accomplish  our  end  by  any  means  less  arbitrary  and 
tyrannical,  I  will  agree  with  them."*  Even  Morris  was  con- 
strained to  admit  that  the  proposition  to  demand  twenty- 
seven  thousand  dollars  was  a  most  arbitrary  proceeding. 

On  the  third  reading  of  the  bill,  on  the  eighteenth  of  the 
month.  King,  Ellsworth,  Strong  and  Izard  urged  its  passage 
on  the  grounds  of  self-defense,  self-preservation  and  self- 
interest.  Maclay,  in  opposition,  reminded  Congress  that  the 
Rhode  Island  convention  was  about  to  re-assemble.  The 
bill  was  evidently  prepared  in  anticipation  of  that  event,  to 
inspire  the  people  of  that  state  with  terror.  '*  It  was  meant," 
said  he,  "  to  be  used  in  the  same  way  that  a  robber  does  a 
dagger,  or  a  highwayman  a  pistol."  *  The  bill  was  passed, 
however,  and  sent  to  the  House. 

There,  in  committee  of  the  whole.  Page,  of  Virginia,  mov- 
ing to  discharge  the  committee,  spoke  long  and  earnestly 
against  the  measure.     He  argued  that,  as  the  Rhode  Island 
convention  was  soon  to  meet,  there  should  be  nothing  before 
Congress  to  influence  their  choice.     Pressure  would  display 
a  wrong  spirit.    In  such  a  case,  said  he,  "  she  will  come  with 
so  bad  a  grace  into  the  Union  that  she  must  be  ashamed 
when  she  enters  it,  and  the  independent  states  must  blush 
when  they  receive  her.     It  becomes  this  House  to  pity  the 
frailty  of  the  weak  and  ignorant,  who  know  not  the  blessings 
of  our  new  government,  to  forgive  the  perverse  and  wicked 
1  Maday's  Journal^  263.  ^Ibid,^  364.  '  IHtL^  266. 
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who  Oppose  it  from  base  principles,  and  to  show  generous 
indulgence  to  that  jealous,  cautious,  republican  spirit,  which 
indeed  we  should  cherish  and  revere."  *  With  such  a  spirit 
manifested  in  Congress,  it  seemed  to  him  that  Rhode  Island 
would  see  her  interest  in  joining  the  Union,  but  if  it  should 
appear  that  Congress  was  more  anxious  to  complete  the 
Union  than  to  preserve  the  rights  of  freemen,  and  the  prin- 
ciples of  the  revolution,  what  should  Rhode  Island  expect? 
In  such  a  case  would  not  their  resistance  be  applauded  by 
republicans  throughout  the  world  ?  Love  of  freedom,  patriot- 
ism and  humanity  was  invoked  in  an  address  concluding  with 
this  fervid  appeal,  "  Let  us  not  treat  a  sister  state  in  the  very 
manner  we  disdained  to  be  treated  by  Great  Britain." '  The 
influence  combined  with  policy  prevailed,  and  the  bill  was 
made  the  order  of  a  future  day. 

Rhode  Island  had  not  been  permitted  to  remain  in  ignor* 
ance  of  the  share  of  the  time  occupied  in  the  discussion  of 
her  affairs.  Nearly  every  issue  of  the  newspapers  contained 
hints  of  coercion.  A  representative  in  Congress  from  Massa- 
chusetts wrote,  on  April  twenty-sixth,  "  I  have  the  utmost 
confidence  in  her  good  sense,  and  that  she  will  voluntarily 
relieve  us  from  all  those  disagreeable  consequences  which 
might  result  from  her  longer  continuance  in  her  elopement."' 
Another  Congressman  remarked  that  "the  safety  of  this 
government  and  the  collection  of  its  revenues  may  require 
that  measures  disagreeable  to  your  citizens  should  be 
adopted."*  News  of  the  introduction  of  the  resolution 
against  Rhode  Island,  which  was  first  received  in  that  state 
by  the  publication  of  a  letter  in  the  Gazette^  was  at  first 

■  Annals  of  Congress^  ii,  1672.  *  IbitL^  ii,  1674. 

•  UniUd  States  Chronicle^  May  27,  1790. 

^Providence  GauUe^  May  22,  29,  1790;  UnUed  States  Chronicle^  May  20^ 
1790. 
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deemed  preposterous,  but  subsequent  advices  confirmed  its 
truth.' 

Again,  it  was  declared  that,  should  Rhode  Island  reject  the 
constitution,  or  adjourn  without  reaching  a  vote,  "The  gov- 
ernment here  will  be  justified  even  to  the  discerning  people 
in  Rhode  Island,  in  proposing  measures  which  under  other 
circumstances  might  be  thought  severe." '  By  another  Con- 
gressman it  was  announced  that  hope  of  Rhode  Island  was 
no  longer  entertained,  and  that  the  course  to  be  taken  to  cut 
off  commercial  relations  with  her  was  already  planned.  In- 
timating that  should  coercion  be  attempted  it  would  be 
carried  through,  he  said,  "  I  should  suppose  that  your 
opposers  would  readily  see  the  prudence  of  preventing 
coercion.  .  .  .  What  is  now  before  the  senate,  and  which  is 
supported  by  a  majority  perfectly  disposed  to  bring  your 
state  into  the  union,  ought  to  be  made  known  in  your  state. 
The  people  in  the  back  parts  ought  no  longer  to  be  deceived 
with  the  idea,  that  the  condition  of  single  independence  is 
an  eligible  one.'*' 

It  was  in  the  sight  of  this  threatening  array  that  the 
Rhode  Island  convention  assembled  on  the  twenty-fourth  of 
May.  To  oppose  the  influence  thus  exerted,  the  Anti- 
Federalists  relied  on  the  oft  expressed  sentiments  of  the 
majority',  and  on  the  prestige  of  the  late  sweeping  victory  in 
the  state.  A  quorum  was  not  secured  until  the  twenty- 
sixth.*  As  the  delegates  came  slowly  into  Newport,  many 
of  them  brought  instructions  in  respect  both  to  the  amend- 
ments and  to  the  bill  of  rights,  as  well  as  to  adoption.  North 
Kingstown  instructed  her  delegates  not  to  vote  for  ratifica- 
tion until  their  proceedings  should  have  been  again  laid  be- 

^  United  States  Chronicle,  May  20, 1790;  Providence  Gautte,  May  15, 27, 1790. 

*  United  States  Chronicle,  May  20,  1790. 

•  IHd,,  May  20,  1 790.  ♦  IHd,,  June  3, 1 790. 
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fore  the  town,  and  the  Rhode  Island  amendments  adopted 
by  Congress.*  Middletown,  Portsmouth  and  Providence 
were,  on  the  other  hand,  firm  for  ratification.'  In  case  of 
rejection  or  adjournment  before  ratification,  the  latter  town 
instructed  her  delegates  to  enter  a  spirited  protest.  So  in- 
tense was  the  sentiment  there  against  rejection,  that  the  in- 
structions continue,  "  It  is  our  opinion  that,  on  the  rejection 
of  the  said  constitution  or  further  delay  of  a  decision  thereon, 
the  respective  towns  of  the  state  have  a  right  to  make  appli- 
cation to  the  Congress  of  the  United  States,  for  the  same 
privileges  and  protection  which  are  afforded  to  the  towns 
under  their  jurisdiction,  and,  in  such  case,  the  delegates 
from  this  town  be,  and  they  are  hereby,  fully  authorized  and 
empowered  to  meet  with  the  delegates  from  the  town  of 
Newport,  and  the  delegates  from  such  other  towns  as  may 
think  proper  to  join  them,  for  the  purpose  of  consulting  and 
devising  such  mode  of  application  as  they  in  their  wisdom 
may  think  proper,  and  to  carry  the  result  of  their  delibera- 
tions into  immediate  effect,  and  that  they  make  report  of 
their  doings  to  the  next  town  meeting." ' 

This  was  a  unique  proceeding.  Separation  from  England 
had  followed  a  difference  of  opinion.  Separation  from  the 
other  states  was  now  maintained  by  Rhode  Island  on  account 
of  a  difference  of  opinion.  But  to  carry  the  process  of  dis- 
integration to  its  logical  extent,  involving  the  secession  of 
towns  from  the  state,  was  heretofore  unheard  of.  The  sen- 
sation caused  by  such  action  demanded  some  explanation 
from  the  towns  in  question.  A  justification  was  attempted 
in  a  set  of  ingenious,  though  inconsistent  resolutions,  wherein 
it  was  assumed  that  at  the  declaration  of  independence  the 

^  Papers  Relating  to  ike  Adoption  of  the  Constitution^  96. 
^Ibid^  93;  Providence  Town  Meeting  Records^  yii,  169. 
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people  reverted  to  a  state  of  natural  liberty.  But  the  people 
of  Rhode  Island  had  never  expressly  or  impliedly  consented 
to  assume  any  authority  or  sovereignty  separate  from  the 
other  states,  and  owed  no  allegiance  to  their  present  govern- 
ment so  long  as  it  is  disconnected  with  the  other  states.  On 
the  refusal  of  the  convention  to  be  reunited  with  the  other 
states,  which  a  rejection  of  the  constitution  would  virtually 
be,  the  people,  or  any  group  of  them,  would  be  justified  in 
exercising  their  natural  rights  for  the  securitj*  of  life,  liberty, 
and  property.*  But  this  was  the  natural  result  of  the  pre- 
vailing political  tendencies  and  theories.  If  the  state  was  the 
result  of  a  social  compact,  the  right  by  which  the  colonies 
broke  the  compact  with  England  must  remain  to  the  people 
of  Providence  to  break  their  compact  with  the  other  towns. 
Whether  the  announcement  of  this  policy  was  intended  as 
anything  more  than  a  club  with  which  to  drive  the  conven- 
tion, the  action  of  that  body  in  ratifying  the  constitution  has 
left  in  doubt. 

The  amendments  and  bill  of  rights,  imposing  as  they  were 
in  length,  were  deemed  insufficient  by  many  towns.  Five 
towns,  clinging  to  the  idea  that  senators  were  delegates  from 
the  state  governments,  demanded  that  each  state  have  power 
to  recall  its  own,  and  that  their  remuneration  be  a  charge  to 
the  state.*  Charlestown  desired  that  the  executive  and  judi- 
cial functions  of  the  senate  be  abridged,  and  that  judicial 
powers  in  general  be  more  clearly  defined  and  separated 
from  those  of  the  states.'  Richmond  asked  that  power  be 
given  Congress  to  take  immediate  action  against  slavery. 
Providence  entered  a  protest  against  any  attempt  to  strike 
out  the  amendment  on  that  subject  already  proposed.*  From 
the  opening  of  the  convention  the  policy  of  the  Federalists 

*  United  States  Chronicle,  May  27,  1790. 

*  Papers  Relating  to  ike  Adoption  of  the  ConstittUion,  96^  98,  99.       ^IHd^  98. 
*IHd.t  99;  Providence  Town  Meeting  Records,  Tii,  168. 
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was  to  press  for  a  vote  on  the  constitution.  The  Anti- 
Federalists,  continuing  their  original  plan  of  inaction,  were 
working  for  adjournment,  but  were  defeated  on  the  first  vote 
by  a  majority  of  nine.'  The  committee  on  amendments, 
having  taken  into  consideration  the  instructions  given  by  the 
towns,  brought  in  on  the  second  day  an  amendment  vesting 
in  the  state  legislatures  the  power  of  paying  and  recalling 
senators.*  A  committee  appointed  to  draw  up  further  amend- 
ments presented  three.  The  first  of  these  gave  Congress 
power  to  enact  laws  for  the  settlement  of  paupers ;  the  sec- 
ond prohibited  Congress  from  conferring  any  exclusive 
privileges  of  commerce,  and  the  third  provided  that  the  yeas 
and  nays  on  any  question  should  be  entered  on  the  journal 
of  either  house  of  Congress  at  the  request  of  two  members. 
The  committee  further  recommended  that  the  amendment 
already  proposed  providing  for  the  ratification  of  the  amend- 
ments offered  by  Congress,  be  stricken  out,  and  that  instead 
a  recommendation  be  made  to  the  legislature  in  favor  of  all 
of  them  except  the  second.' 

The  debate  continued  until  the  afternoon  of  the  twenty- 
eighth,  when,  at  the  request  of  a  member  from  Portsmouth, 
the  convention  adjourned  until  the  next  afternoon,  that  he 
might  get  further  instructions  from  his  constituency.*  The 
instructions  which  he  received  simply  reiterated  those  given 
in  February  and  April,  and  further  declared  that  their  town 
would  hold  itself  blameless  for  any  evil  consequences  which 
might  follow  rejection.*  The  Middletown  delegation  had 
taken  advantage  of  the  adjournment  to  secure  for  themselves 
further  instructions  for  ratification.* 

^  United  StaUs  Chronicle,  June  3, 179a 

^  MinuUs  of  thi  Convention,  ^  IbitL 

*  United  States  Chronicle^  Jtme  3, 1790. 

^Papers  Relating  to  the  Adoption  of  ike  Constitution^  94,  97;  Minnies  of  the 
Convention, 

*  Minutes  of  the  Convention* 
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The  question  of  ratification  was  reached  about  five  o'clock 
on  Saturday,  May  twenty-ninth,  and  was  carried  by  a  vote 
of  thirty-four  to  thirty  two.*  The  formal  act  ratifying  the 
constitution,  and  embodying  the  Bill  of  Rights  and  amend- 
ments proposed,  was  soon  passed,  and  after  recommending 
the  amendments  proposed  by  Congress,  except  the  second, 
the  convention  adjourned  sine  die. 

The  news  of  the  ratification  of  the  constitution  was  ^^ 
ceived  with  the  greatest  demonstrations  of  joy  in  many  parts 
of  the  state,  for  even  those  who  had  been  in  opposition  bad 
begun  to  weary  of  the  suspense.  The  governor  lost  no  time 
in  communicating  the  news  of  ratification  to  the  President, 
and  a  special  session  of  the  legislature  was  at  once  called. 
That  body  proceeded  to  the  election  of  senators,  and  the 
people  at  their  town  meetings  in  August  chose  their  first 
representative  in  Congress.  Rhode  Island  was  once  more 
one  of  the  United  States  of  America. 

^Minutes  of  tht  ConvenHon, 
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CHAPTER  VI 

CONCLUSION 

So  did  Rhode  Island  at  last  ratify  the  constitution  and 
once  more  place  herself  in  that  harmony  with  her  neighbors 
which  had  been  broken  since  her  refusal  to  grant  the  impost 
of  1 78 1.  But  attached  to  and  forming  a  part  of  Rhode 
Island's  act  of  ratification  was  a  Bill  of  Rights  of  eighteen 
articles.  It  was  "Under  these  impressions  and  declaring 
that  the  rights  aforesaid  cannot  be  abridged  or  violated,  and 
that  the  explanations  aforesaid  are  consistent  with  the  said 
constitution,  and  in  confidence  that  the  amendments  herein- 
after mentioned  will  receive  an  early  and  mature  considera- 
tion, and,  conformably  to  the  fifth  article  of  said  constitution, 
speedily  become  a  part  thereof,"  that  the  act  of  ratification 
was  passed.  Accompanying  the  act  were  also  twenty-one 
amendments  for  the  incorporation  of  which  in  the  constitu- 
tion the  representatives  of  the  state  in  Congress  were  in- 
structed to  labor.* 

In  publishing  a  bill  of  rights,  Rhode  Island  was  following 
the  example  of  New  York,  Virginia  and  North  Carolina.' 
In  their  declarations  the  states  had  once  more  reiterated 
the  fundamentals  of  English  liberty.  Many  of  their  state- 
ments appear  in  the  early  state  constitutions,  and  many  are 
contained  in  that  bill  of  rights  which  we  know  as  the  first  ten 
amendments  to  the  constitution  of  the  United  States.  The 
declarations  of  the  four  states  are  remarkably  similar.     Not 

*  Appendix  A, 
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one  of  those  offered  by  Rhode  Island  is  peculiarly  its  own. 
Each  provision  had  been  adopted  or  proposed  by  at  least 
one  of  the  states  which  had  preceded  her. 

In  proposing  amendments  Rhode  Island  had  been  pre- 
ceded by  Massachusetts,  South  Carolina,  New  Hampshire, 
Virginia,  New  York  and  North  Carolina.  In  each  of  these 
states  there  was  a  party  actively  opposed  to  the  constitution, 
a  party  so  strong  that  it  was  only  by  a  compromise  in  the 
form  of  proposed  amendments  that  ratification  could  be 
secured.  It  is  in  the  amendments  offered  by  the  states  that 
an  attempt  was  made  to  give  expression  to  the  most  serious 
objections  of  the  opposing  party. 

A  comparative  study  of  the  amendments  offered  should 
then  reveal  not  only  the  cause  of  their  hesitancy,  but 
whether  there  were  advanced  in  Rhode  Island  objections 
peculiar  to  that  state.  Examination  shows  that  the  twenty- 
one  articles  offered  by  Rhode  Island  were  also  proposed  by 
certain  of  the  other  states  offering  amendments  as  follows : 

By  Rhode  Island  and  6  otben  3,  viz.,  3,  8. 


"      5 

M 

2, 

M 

1,20. 

"      4 

« 

I. 

M 

12. 

"      3 

M 

2, 

M 

10,15. 

«<      2 

M 

2, 

M 

5.". 

"      I 

M 

If 

M 

3,  7, 13, 14, 16, 18,  21 

alone 

5» 

« 

4.  6, 9,  I7»  19. 

Whenever  one  state  only  is  found  advancing  an  amend- 
ment with  Rhode  Island,  that  state  is  in  all  but  one  instance 
New  York.* 

The  instances  in  which  the  action  of  a  considerable  num- 
ber of  states  was  similar  to  that  of  Rhode  Island  can  scarcely 
be  said  to  contain  anything  distinctively  characteristic  of 
that  state.     In  the  case  of  amendments  proposed  by  two 

*  Elliot's  Debates  {Ed.  1836),  i,  363. 
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Other  states  (in  each  case  Virginia  and  North  Carolina),* 
viz.:  the  5th  and  nth,  a  closer  study  may  be  of  interest 
The  fifth,  which  seeks  to  cut  off  the  retroactive  power  of  the 
United  States  courts,  "except  in  disputes  between  states 
about  their  territory,  disputes  between  persons  claiming 
lands  under  grants  of  different  states,  and  debts  due  to  the 
United  States," '  should  be  read  in  connection  with  the  third, 
which  was  also  proposed  by  North  Carolina. 

The  eleventh  may  be  considered  in  connection  with  the 
tenth,  also  proposed  by  North  Carolina  and  Virginia.'  The 
one  provided  for  the  publication  of  the  receipts  and  expendi- 
tures of  the  government  annually,  while  the  second  called 
for  the  publication  of  the  journal  of  each  house  at  similar 
intervals.  These  arose  out  of  a  dislike  of  secrecy  in  govern- 
mental affairs.  The  custom  of  the  utmost  publicity  of  both 
the  accounts  and  the  journals  has  shoi^n  amendment  in  thb 
direction  to  be  unnecessary. 

Seven  of  Rhode  Island's  amendments  were  proposed  by 
one  other  state  only.*  In  each  case  except  that  of  the  third 
the  other  state  was  New  York.  When  that  state  took  up  the 
consideration  of  the  constitution  it  was  believed,  even  by  the 
friends  of  the  measure,  that  more  than  one-half  of  the  state 
was  opposed.  In  this  condition  of  affairs,  it  was  only  by 
the  superb  leadership  of  Hamilton,  supported  by  Jay  and 
Robert  R.  Livingston,  that  this  majority  was  overcome. 

Of  these  amendments  the  seventh,  prohibiting  the  laying 
of  a  capitation  or  poll  tax,  time  has  proven  to  have  been  un- 
necessary. This  should  be  read  in  connection  with  the 
eighth  and  ninth,  the  former  of  which  appeared  in  substance 
in  the  amendments  of  all  six  of  the  states,  and  prohibited 
the  laying  of  direct  taxes  except  after  the  failure  of  requisi- 

»  EUioft  Debates  {Ed.  iSjd),  iii,  594;  V7,  250.  '-4^«  ^' 
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tions  upon  the  states.  Though  at  that  time  thb  was  so  gen- 
erally deemed  necessary,  experience  has  shown  that  our 
government  seldom  resorts  to  this  form  of  taxation.  To 
these  safeguards  Rhode  Island  alone  would  have  added  her 
ninth  amendment  forbidding  the  laying  of  direct  taxes  ex- 
cept with  the  consent  of  two-thirds  of  the  states.  All  three 
of  these  amendments  indicate  an  unwillingness  to  place 
in  untried  hands  so  important  a  function  as  taxation.  It 
was  the  same  spirit  that  had  defeated  the  proposed  impost 
of  1 78 1.  In  the  matter  of  borrowing  money  as  well  as  in 
taxation  distrust  was  shown  when  Rhode  Island  and  New 
York  sought  to  limit  the  power  of  Congress  by  requiring  a 
two-thirds  vote  on  any  proposition  to  borrow  money.  On 
the  question  of  declaring  war  the  same  two  states  would 
have  required  a  similar  two-thirds  vote.  Again  the  same 
policy  impelled  both  states  to  place  a  powerful  weapon  in 
the  hands  of  obstructionists,  in  the  form  of  an  amendment 
which  provided  for  entering  the  yeas  and  nays  on  the  journal 
at  the  wish  of  any  two  members. 

In  the  history  of  this  period,  again  and  again  there  is  evi- 
dence of  a  misunderstanding  of  the  true  theory  of  represen- 
tation. The  congresses  and  assemblies  of  the  Revolution 
had  been  composed  of  instructed  delegates.  The  articles 
of  confederation,  creating  simply  a  delegated  government, 
furnished  a  present  exemplification  of  the  principle.  The 
now  generally  accepted  theory  of  representation  found  no 
place  in  their  political  science.  The  proposition  to  make 
representatives  independent  of  the  state  was  a  marked  inno- 
vation, but  to  extend  this  immunity  from  instruction  to 
senators  who  were  supposed  to  represent  the  state  as  a  unit 
was  not  to  be  thought  of.  The  right  to  give  instruction 
must  be  retained  as  a  safeguard,  but  how  could  this  be  made 
effective  without  the  accompanying  power  of  recall  ? 

To  preserve  judicial  independence.  New  York  and  Rhode 
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Island  did  not  deem  it  sufficient  that  the  judges  should  be 
removable  only  by  impeachment,  but  would  have  provided 
further  that  no  judge  of  the  Supreme  Court  should  hold  any 
other  office  under  the  United  States  or  a  state.  To  preserve 
the  distinction  between  state  and  federal  officers,  and  to  pre- 
vent federal  influence  from  intruding  itself,  Rhode  Island  in- 
sisted on  a  provision  that  no  officer  appointed  by  the  Presi- 
dent or  Congress  should  hold  office  under  a  state. 

The  state's  third  amendment,  which  was  also  proposed  by 
North  Carolina,  after  declaring  that  in  suits  to  which  a  state 
might  be  a  party,  the  jurisdiction  of  the  United  States  courts 
should  not  extend  *'  to  criminal  prosecutions,  or  to  authorize 
any  suit  by  any  person  against  a  state,"  proceeds  to  secure 
the  state  against  the  interference  of  Congress  or  of  the  judici- 
ary "  with  any  one  of  the  states,  in  the  redemption  of  paper 
money  already  emitted,  and  now  in  circulation,  or  in  liqui- 
dating or  discharging  the  public  securities  of  any  one  state ; 
that  each  and  every  state  shall  have  the  exclusive  right  of 
making  such  laws  and  regulations  for  the  before-mentioned 
purposes  as  they  shall  think  proper."  In  the  case  of  each 
state  this  latter  part  is  traceable  to  the  paper  money  in- 
fluence which  had  shown  itself  powerful  in  North  Carolina 
only  less  than  in  Rhode  Island.  Rhode  Island  was  still  in 
the  hands  of  that  paper  money  party  which,  after  passing  a 
series  of  abominable  laws  and  robbing  the  state  of  her  fair 
name,  had  sufl'ered  defeat  at  the  hands  of  the  state  judiciary. 
For  more  than  two  years  this  party  had  struggled  success- 
fully against  a  constitution  which  created  an  independent 
judiciary  capable  of  checking  their  legislative  vagaries. 
Now,  when  they  were  forced  to  yield,  this  amendment 
appears  as  a  last  attempt  to  protect  themselves.  There  is 
also  in  this  an  expression  of  fear  that  the  federal  judiciary 
would  encroach  too  far  on  the  sphere  of  state  action. 

The  question  of  the  suability  of  a  state  had  awakened  an 
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animated  discussion  in  some  quarters  previous  to  1789.  In 
the  Virginia  convention  Madison  and  Marshall/  and  Hamil- 
ton in  the  Federalist/  had  denied  this  interpretation  of  the 
power  of  the  Supreme  Court.  When  this  question  was  raised 
in  a  concrete  form  by  a  decision  of  the  court/  similar  fears 
were  aroused  in  Georgia,  Maryland,  New  York  and  Massa- 
chusetts. 

It  now  remains  to  look  at  the  five  amendments  which 
Rhode  Island  alone  proposed.  Here  if  anywhere  may  we 
hope  to  find  formulated  to  some  extent  the  objections  of  the 
opponents  of  the  measure.  The  ninth  has  already  been 
considered  in  connection  with  the  eighth,  and  found  to  be 
but  an  additional  attempt  to  limit  the  taxing  power  of  Con- 
gress. Rhode  Island  alone  of  the  states  sought  to  protect 
her  rights  by  making  the  constitution  more  difRcult  of 
amendment.  Owing  to  the  difficulty  of  securing  amend- 
ments as  now  provided,  the  tendency  has  been  to  seek  for 
an  easier  method  of  procedure ;  but  Rhode  Island,  realizing 
that  her  puny  size  would  count  but  little  among  the  larger 
states,  sought  in  her  fourth  amendment  to  require  after  1793 
the  assent  of  eleven  of  the  states  to  any  amendment  which 
might  be  oflfered.  In  the  Federal  Convention,  Roger  Sher- 
man had  objected  to  the  three-fourths  provision  for  ratifica- 
tion, and  was  so  strongly  supported  that  a  compromise  was 
inserted  in  the  form  of  a  provision  that  no  state  should 
without  its  consent  be  deprived  of  its  equal  representation 
in  the  senate.* 

The  sixth  amendment  provided  that  no  one  should  be 
compelled  to  do  military  duty  but  by  voluntary  enlistment 
except  in  time  of  invasion.  This  might  be  construed  with 
the  twelfth,  which  forbade  the  maintenance  of  a  standing 

>  Ellioft  Debates^  iii,  533,  555.  ^FideraUiU  no.  81. 

*  Chisholm  vs.  Georgia,  2  DaUas^  419.        ^  EUiot't  Debaies^  t,  551. 
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army,  as  an  expression  of  a  vague  dread  of  militarism  and 
arbitrary  power. 

The  seventeenth  amendment,  a  movement  for  the  immedi- 
ate prohibition  of  the  slave  trade,  was  the  product  of  a  long 
and  heated  discussion  in  the  state  convention.  There  was 
manifested  a  strong  hostility  to  slavery  on  moral  grounds. 
The  opponents  of  the  measure  argued  that  this  was  a  ques- 
tion for  each  state  to  settle.  Rhode  Island  could  settle  it 
for  herself,  and  the  southern  states  could  do  the  same.  It 
was  pointed  out  that  to  arrive  at  any  agreement  all  sections 
must  yield  something,  and  as  a  concession  to  the  south  this 
should  not  be  pressed.  As  a  compromise  it  was  decided  to 
adopt  the  vague  wording  of  the  amendment. 

Her  nineteenth  amendment  was  perhaps  unique,  since  it 
embodied  an  attempt  to  secure  a  national  law  of  settlement. 
Why  this  was  proposed  was  not  evident,  but  it  would  seem 
that  some  action  on  the  part  of  other  states  was  anticipated 
whereby  Rhode  Island  would  be  forced  to  bear  more  than 
her  share  of  taxation  for  this  purpose. 

Having  reviewed  those  amendments  which  in  any  measure 
bear  the  stamp  of  Rhode  Island  origin,  what  peculiarities 
appear?  The  amendments  bear  the  impress  of  the  genius 
of  the  state  where  they  were  proposed.  Offered  by  the 
states  most  deeply  imbued  with  the  ideas  of  state  rights, 
their  purpose  in  each  case  was  to  preserve  the  individuality 
of  the  state  and  to  exclude  federal  power.  Rhode  Island 
adds,  if  anything,  a  nervous  dread  of  the  overweening  power 
of  her  larger  neighbors,  either  singly  or  combined,  in  Con* 
gress. 

A  point  has  now  been  reached  from  which  it  may  be  pos- 
sible to  form  a  proper  estimate  of  Rhode  Island's  relations 
to  the  Union  during  the  Revolutionary  period.  In  the  be- 
ginning Rhode  Island  was  the  product  of  persecution,  civil 
and  religious.     The  colony  was  founded  by  men  of  advanced 
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and  peculiar  views.  They  were  specimens  of  the  Puritanical 
aftermath  of  the  Reformation,  in  whom  the  doctrine  of  in- 
dividual judgment  was  carried  to  its  logical  results.  With- 
out a  presentiment  that  they  were  founding  a  commonwealth 
for  posterity,  they  established  themselves  in  settlements 
apart  and  disconnected,  which  united  their  political  fortunes 
only  for  self-preservation.  Each  step  in  departure  from  that 
simplest  form  of  democracy  which  found  favor  in  the  infant 
communities  was  taken  only  after  mature  deliberation  and 
with  the  utmost  caution.  Everywhere  the  rights  of  individu- 
als and  of  the  various  communities  were  most  carefully 
guarded.  The  popular  assembly,  the  popular  initiative  and 
referendum,  frequent  election  of  officials,  as  well  as  the  pre- 
ponderating influence  of  the  legislature,  all  bear  witness  of 
their  solicitude. 

The  pressure  of  hostile  neighbors  neutralized  to  an  extent 
the  centrifugal  tendencies  of  the  founders.  Resistance,  long 
and  stubborn,  to  the  hostility  of  Massachusetts  and  Connec- 
ticut as  evinced  by  their  repeated  attempts  to  gain  jurisdic- 
tion over  the  territory  of  Rhode  Island,  laid  the  foundations 
of  a  deep  sense  of  individuality  as  a  Commonwealth. 

Liberty  was  the  presiding  genius  of  the  spiritual  life  of  the 
colony.  Freedom  of  conscience,  proclaimed  by  the  founders, 
formed  the  corner-stone  of  both  the  spiritual  and  the  poli- 
tical structure.  Never  in  the  course  of  her  history  did 
the  colony  lose  sight  of  this  principle.  But  at  the  same 
time  this  liberty  of  conscience,  giving  as  it  did  full  play  to 
personal  opinion,  could  not  but  heighten  that  other  charac- 
teristic of  the  colony,  individualism.  Individualism,  democ- 
racy, and  liberty  of  conscience,  these  were  the  guiding  prin- 
ciples of  the  colony's  growth.  Under  them  developed  a 
community  whose  material  interests  were  centered  in  agricul- 
ture and  commerce.  While  the  conditions  of  colonial  life 
necessitated  that  the  tilling  of  the  soil  should  be  the  most 
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widespread  occupation,  yet  the  excellent  maritime  position 
of  the  colony  early  led  men  to  seek  in  commerce  the  compe- 
tence which  a  stubborn  soil  refused.  In  this  respect  she  was 
no  mean  rival  of  the  greater  colonies  of  Massachusetts  and 
New  York.  In  the  excitement  attendant  upon  the  paper 
money  craze  of  the  first  half  of  the  eighteenth  century,  and 
the  Ward-Hopkins  controversy  of  a  few  years  later,  a  politi- 
cal sense  had  been  developed  along  the  line  of  partisan  pol- 
itics. 

Under  these  conditions  Rhode  Island  entered  the  Revolu- 
tion. During  the  period  of  intellectual  resistance  to  the 
British  ministry,  during  the  subsequent  resort  to  physical 
force,  in  the  breaking  of  the  political  ties  which  bound  the 
colonies  to  Great  Britain,  and  in  all  attempts  to  form  a  con- 
federate government,  Rhode  Island  had  not  simply  acqui- 
esced in  the  action  of  her  neighbors,  but  had  been  found  in 
the  lead  in  proposing  new  measures.  It  was  in  the  attempt 
to  give  to  the  confederation  the  semblance  at  least  of  life, 
that  the  peculiar  traits  of  the  colony  asserted  themselves. 
Whatever  was  the  intention  of  the  other  states,  whatever 
may  be  the  conclusions  of  modem  political  science,  it  is  cer- 
tain that  the  people  of  Rhode  Island  considered  that  neither 
the  Continental  Congress  nor  the  Congress  of  the  Confeder- 
ation had  sovereignty  over  them,  but  that  sovereignty  passed 
from  Great  Britain  directly  to  the  several  states,  where  it  still 
remained.  The  proposition  to  grant  Congress  power  to  raise 
a  revenue  by  an  impost  and  to  regulate  commerce,  roused  all 
the  latent  jealousy  of  outside  authority,  as  well  as  that  state 
rights  sentiment  which  so  largely  tempered  the  earlier  efforts 
toward  nationalism.  This  display  of  an  independent  spirit 
was  heightened  by  the  conviction  that  in  the  western  lands 
was  a  source  of  revenue  not  fraught  with  danger  to  the  indi- 
vidual states.  The  particular  form  of  impost  was  obnoxious 
because   of  the   misapprehension  of  underlying   economic 
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principles.  It  was  the  moment  at  which  the  two  industrial 
classes  fancied  that  their  interests  diverged.  It  was  the 
country  party,  conservative  and  particularistic,  which  was 
opposed  to  the  project.  Though  baffled  for  a  long  time,  the 
commercial  interests  finally  won  their  point,  but  all  too  late 
to  be  of  service  to  the  dying  confederation. 

But  though  commerce  won  in  this  instance,  it  was  at  a 
fearful  cost.  It  proved  to  be  the  spark  that  lighted  fires 
prepared  in  the  years  following  the  Revolution.  The  dis- 
tressing economic  conditions  of  the  decade  following  the 
declaration  of  independence,  leading  to  outbursts  of  disorder 
in  many  states,  resulted  in  Rhode  Island  in  a  desire  for 
paper  money.  The  party  of  unrest,  seeking  in  a  blind  way 
for  relief  from  their  pitiable  financial  condition,  was  made  up 
of  the  same  class  who  had  opposed  the  granting  of  greater 
powers  to  Congress,  the  country  party.  Gathering  to  them- 
selves all  the  dissatisfied  and  turbulent  spirits,  they  smote  the 
commercial  power  and  for  years  held  it  beneath  their  feet. 
The  extremities  to  which  they  carried  their  measures  of 
repudiation  reveal  the  intensity  of  their  feehngs.  All  the 
examples  of  colonial  and  Revolutionary  days  were  sur- 
passed. The  advocates  of  honest  money  and  honest  deal- 
ing were  forced  to  see  their  state  burdened  with  a  reputation 
for  commercial  dishonor  as  abhorrent  to  them  as  it  was  fatal 
to  their  trade. 

In  the  midst  of  this  dark  period  the  Federal  convention 
was  called.  The  avowed  object  of  the  convention  met  with 
small  favor  from  the  dominant  party  in  Rhode  Island. 
Much  le§s  did  the  results  of  their  labors,  when  they  assumed 
constituent  powers  and  produced  a  new  frame  of  govern- 
ment. Every  interest  of  the  dominant  power  was  opposed 
to  the  new  proposition.  The  prospect  of  a  strong  national 
government,  which  would  exercise  an  unknown  degree  of 
power  over  the  localities,  had  no  attractions  for  a  party  con- 
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sciotis  of  the  unrighteousness  of  its  cause.  Fearing  a  check 
upon  its  mad  career,  the  paper  money  party  set  itself  to  op- 
pose the  new  project  at  every  step.  Standing  beside  them, 
and  in  most  cases  identical  with  them,  were  those  who  were 
anti-federalist  from  principle;  men  who  were  conservative 
and  wished  to  continue  in  the  old  way,  though  before  their 
eyes  that  old  way  was  leading  to  anarchy.  The  spirit  of  in- 
dividualism and  democracy  pure  and  simple  impelled  others 
to  look  for  a  change.  Such  men  could  only  see  the  dangers 
of  the  plan,  the  creation  of  a  power  above  that  of  the  state, 
which  should  collect  taxes  in  the  state  and  which  might  in 
some  way  swallow  up  the  identity  of  a  commonwealth  so 
small  as  Rhode  Island.  By  such  an  arrangement  it  was  ap- 
prehended that  her  neighbors,  from  whom  the  state  had  been 
taught  by  experience  to  expect  no  favors,  might  be  given 
opportunity  to  encroach  upon  her.  By  yielding  her  inde- 
pendence it  was  feared  too  that  her  liberities,  civil  and  reli- 
gious, so  amply  secured  in  her  charter,  might  be  wrested 
from  her  under  the  new  form  of  government. 

It  was  a  combination  of  such  motives,  dishonorable  though 
they  may  have  been  on  the  part  of  a  few,  yet  in  the  case  of 
a  majority  honest  but  mistaken,  that  kept  Rhode  Island  out 
of  the  Federal  convention.  The  party  of  paper  money  and 
anti-federalism,  seeing  its  financial  structure  crumble  like  the 
sands  on  which  it  was  built,  wreaked  their  otherwise  im- 
potent wrath  on  the  new  constitution.  All  the  suspicion 
toward  the  other  classes  of  society,  all  the  jealousy  of 
external  domination,  all  the  tendency  to  particularism 
existent  in  the  community,  showed  itself  in  opposition  to 
the  measure.  Like  an  army  without  a  leader,  the  friends  of 
the  constitution  sought  repeatedly,  but  in  vain,  to  rally  their 
forces.  It  is  well  known  that  in  several  states,  notably  Mas- 
sachusetts, New  York,  Virginia  and  North  Carolina,  this 
opposition  was   at  first  in   the   majority.    There   too  the 
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Struggle  was  fierce  and  long.  It  was  only  by  the  efforts  of 
able  leaders  that  this  majority  was  overcome.  It  was 
through  the  lack  of  such  leaders  that  Rhode  Island  was 
placed  at  a  great  disadvantage.  There  no  Hamilton  or  Jay, 
no  Madison  or  Randolph,  arose  to  lead  the  federalist  minor- 
ity to  victory. 

Intrenched  behind  ignorance,  suspicion  and  prejudice, 
their  opponents  stood  firm.  In  April,  1789,  when  the 
federal  union  had  become  a  fact,  the  people  of  Rhode 
Island  began  to  realize  what  it  meant  to  be  outside  that 
union.  The  ranks  of  opposition  wavered  but  held  on 
grimly.  Congress,  at  first  disposed  to  grant  Rhode  Island 
time  for  consideration,  when  it  became  involved  in  partisan 
strife,  yielded  to  party  interest  and  and  resolved  to  end  the 
suspense.  A  well-framed  resolution  and  the  unofficial 
statements  of  the  probable  consequences  of  persistence  were 
sufficient  to  convince  the  opposition  that  the  present  dan- 
gers of  refusal  were  g^reater  than  the  possible  future  dangers 
of  ratification,  and  the  struggle  was  brought  to  a  close. 

In  passing  judgment  on  this  episode  in  history,  the  worst 
that  can  be  said  is  that  it  was  the  result  of  mistaken  judg- 
ments by  men  of  narrow  horizon.  This  result  was  nothing 
abnormal,  neither  was  it  the  product  of  any  inherent  ten- 
dency to  anarchy  or  perversity  in  the  people  of  the  state. 
It  was  the  natural  outcome  of  the  conditions  of  the  times, 
reacted  upon  by  the  Rhode  Island  character  which  had  been 
forming  since  1636.  It  was  the  outcropping  of  the  undying 
love  of  the  people  of  the  state  for  democracy  and  liberty, 
and  their  jealousy  of  all  authority  outside  their  own  bound- 
aries. 


Digitized  by  VjOOQIC 


APPENDIX  A 

AMENDMENTS   TO    THE    CONSTITUTION    PRESENTED   BY   THE 
RHODE  ISLAND   CONVENTION 

1.  The  United  States  shall  guarantee  to  each  state  its 
sovereignty,  freedom  and  independence,  and  every  power, 
jurisdiction  and  right  which  is  not  by  this  Constitution  ex- 
pressly delegated  to  the  United  States. 

2.  That  Congress  shall  not  alter,  modify  or  interfere  in  the 
times,  places  or  manner  of  holding  elections  for  senators  and 
representatives,  or  either  of  them,  except  when  the  legisla- 
ture of  any  state  shall  neglect,  refuse,  or  be  disabled  by  in- 
vasion or  rebellion,  to  prescribe  the  same,  or  in  case  when 
the  provision  made  by  the  state  is  so  imperfect  as  that  no 
consequent  election  is  had,  and  then  only  until  the  legisla- 
ture of  said  state  shall  make  provision  in  the  premises. 

3.  It  is  declared  by  the  convention,  that  the  judicial 
power  of  the  United  States,  in  cases  in  which  a  state  may  be 
a  party,  does  not  extend  to  criminal  prosecutions,  or  to 
authorize  any  suit  by  any  person  against  a  state ;  but  to  re- 
move all  doubts  or  controversies  respecting  the  same,  that  it 
be  especially  expressed  as  a  part  of  the  Constitution  of  the 
United  States,  that  Congress  shall  not,  directly  or  indirectly, 
either  by  themselves  or  through  the  judiciary,  interfere  with 
any  one  of  the  states,  in  the  redemption  of  paper  money 
already  emitted,  and  now  in  circulation,  or  in  liquidating  or 
discharging  the  public  securities  of  any  one  state ;  that  each 
and  every  state  shall  have  the  exclusive  right  of  making  such 
laws  and  regulations  for  the  before  mentioned  purpose  as 
they  shall  think  proper. 
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4.  That  no  amendments  to  the  Constitution  of  the  United 
States,  hereafter  to  be  made,  pursuant  to  the  fifth  article, 
shall  take  eflfect,  or  become  a  part  of  the  Constitution  of  the 
United  States,  after  the  year  one  thousand  seven  hundred 
and  ninety-three,  without  the  consent  of  eleven  of  the  states 
heretofore  united  under  the  confederation. 

5.  That  the  judicial  power  of  the  United  States  shall  ex- 
tend to  no  possible  case  where  the  cause  of  action  shall  have 
originated  before  the  ratification  of  this  Constitution,  except 
in  disputes  between  the  states  about  their  territory,  disputes 
between  persons  claiming  lands  under  grants  from  different 
states,  and  debts  due  to  the  United  States. 

6.  That  no  person  shall  be  compelled  to  do  military  duty 
other  than  by  voluntary  enlistment,  except  in  cases  of  gen- 
eral invasion,  anything  in  the  second  paragraph  of  the  sixth 
article  of  the  Constitution,  or  any  law  made  under  the  Con- 
stitution to  the  contrary,  notwithstanding. 

7.  That  no  capitation  or  poll  tax  shall  ever  be  laid  by 
Congress. 

8.  In  cases  of  direct  taxes,  Congress  shall  first  make  requi- 
sitions on  the  several  states  to  assess,  levy  and  pay  their 
respective  proportions  of  such  requisitions,  in  such  way  and 
manner  as  the  legislatures  of  the  several  states  shall  judge 
best,  and  in  case  any  state  shall  neglect  or  refuse  to  pay  its 
proportion  pursuant  to  such  requisition,  then  Congress  may 
assess  and  levy  such  state's  proportion,  together  with  interest, 
at  the  rate  of  six  per  cent,  per  annum,  from  the  time  pre- 
scribed in  such  requisition. 

9.  That  Congress  shall  lay  no  direct  taxes  without  the 
consent  of  the  legislatures  of  three-fourths  of  the  states  in 
the  union. 

ID.  That  the  journals  of  the  proceedings  of  the  Senate  and 
House  of  Representatives  shall  be  published  as  soon  as  con- 
veniently may  be,  at  least  once  in  every  year,  except  such 
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parts  thereof  relating  to  treaties,  alliances,  or  military,  as  in 
their  judgment  require  secrecy. 

11.  That  regular  statements  of  the  receipts  and  expen- 
ditures of  all  public  money  shall  be  published  at  least  once 
a  year. 

12.  As  standing  armies  in  time  of  peace  arc  dangerous  to 
liberty,  and  ought  not  to  be  kept  up,  except  in  cases  of  ne- 
cessity, and  as  at  all  times  the  military  should  be  under 
strict  subordination  to  the  civil  power,  that  therefore  no 
standing  army  or  regular  troops  shall  be  raised  or  kept  up 
in  time  of  peace. 

13.  That  no  moneys  be  borrowed  on  the  credit  of  the 
United  States,  without  the  assent  of  two-thirds  of  the  sena- 
tors and  representatives  present  in  each  house. 

14.  That  Congress  shall  not  declare  war  without  the  con- 
currence of  two -thirds  of  the  senators  and  representatives 
present  in  each  house. 

15.  That  the  words  "without  the  consent  of  Congress," 
in  the  seventh  clause  of  the  ninth  section  of  the  first  article 
of  the  Constitution,  be  expunged. 

16.  That  no  judge  of  the  Supreme  Court  of  the  United 
States  shall  hold  any  other  office  under  the  United  States, 
or  any  of  them ;  nor  shall  any  officer  appointed  by  Congress 
or  by  the  President  and  Senate  of  the  United  States,  be  per- 
mitted to  hold  any  office  under  the  appointment  of  any  of 
the  states. 

17.  As  a  traffic  tending  to  establish  or  continue  the 
slavery  of  any  part  of  the  human  species  is  disgraceful  to 
the  cause  of  liberty  and  humanity ;  that  Congress  shall,  as 
soon  as  may  be  promote  and  establish  such  laws  and  regula- 
tions as  may  effectually  prevent  the  importation  of  slaves  of 
every  description,  into  the  United  States. 

18.  That  the  state  legislatures  have  power  to  recall,  when 
they  think  it  expedient,  their  federal  senators  and  to  send 
others  in  their  stead. 
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19.  That  Congress  have  power  to  establish  a  uniform  rule 
of  inhabitancy  or  settlement  of  the  poor  of  different  states, 
throughout  the  United  States. 

20.  That  Congress  erect  no  company  with  exclusive  ad- 
vantages of  commerce. 

21.  That  when  two  members  shall  move,  or  call  for  the 
yeas  and  nays  on  any  question,  they  shall  be  entered  on  the 
journal  of  the  houses  respectively. 

Done  in  Convention  at  Newport,  in  the  county  of  New- 
port, in  the  State  of  Rhode  Island  and  Providence  Planta- 
tions, the  29th  day  of  May,  in  the  year  of  our  Lord,  one 
thousand  seven  hundred  and  ninety,  and  the  fourteenth  year 
of  the  independence  of  the  United  States  of  America. 

By  order  of  the  Convention :  signed, 

Daniel  Owen,  President. 

Attest,  Daniel  Updike.  Secretary. 
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PREFACE 


In  quest  of  facts  I  have  had  to  presume  upon  the 
courtesy  of  oflficials  and  private  persons  in  many  parts 
of  the  country.  I  owe  them  much,  not  only  for  facts, 
but  for  clews  that  led  to  facts.  While  statutes,  decisions 
and  official  reports  furnish  most  of  the  data,  valuable 
suggestions  have  also  been  derived  from  such  studies 
of  liquor  legislation  as  ''The  Liquor  Problem  in  its 
Legislative  Aspects,"  published  by  the  Committee  of 
Fifty ;  "  Liquor  Legislation  in  the  United  States,"  by 
E.  L.  Fanshawe ;  "  Prohibition,"  by  E.  J,  Wheeler,  and 
numerous  current  publications. 

Columbia  UNivEssmr,  Aprii^  iSg^ 
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INTRODUCTION 


In  the  regulation  of  the  liquor  traffic  the  several  common- 
wealths of  the  United  States  have  followed  widely  variant 
policies.  All  plans  of  regulation  are  based,  however,  upon 
the  broad  powers  of  taxation  and  police.  The  several 
commonwealths,  being  practically  supreme  in  the  exercise 
of  these  powers  upon  subjects  of  local  concern,  regulate  the 
traffic  within  their  borders  by  general  laws ;  or  at  least  it  is 
regulated  under  the  authority  of  laws  enacted  by  the  central 
legislature  of  each  commonwealth. 

We  hear  much  of  characteristic  plans  of  regulation  of  the 
liquor  traffic,  but  comparatively  little  of  characteristic  sys- 
tems of  administration.  The  reason  is  that  few  common- 
wealths have  any  real  system.  The  liquor  laws  are  adminis- 
tered incoherently.  As  we  have  no  national  consensus  in 
plans  of  regulation,  so  we  have,  in  most  instances,  no  com- 
monwealth consensus  in  standards  of  administration.  The 
legislature  may  frame  a  plan  of  administration,  prescribing 
the  duties  of  local  officers ;  but  each  community  practically 
determines  for  itself  how  the  law  shall  be  enforced.  Where 
the  local  consensus  is  against  enforcement,  the  law  generally 
proves  a  dead  letter ;  and  unless  the  restrictions  imposed  by 
the  law  are  toned  down  to  accord  with  local  ideals,  some 
special  measures  must  be  taken  to  secure  enforcement. 

Many  expedients  have  been  adopted  to  remedy  the 
defect.  Legislative  control  has  been  strengthened  through 
a  multitude  of  statutory  details  which  have  prescribed  offi- 
cial duties  with  great  precision  and  added  new  penal  sanc- 
350  '3 
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tions.  The  failure  of  the  general  law  in  particular  localities 
has  been  met  with  special  legislation.  Judicial  control  has 
been  extended,  in  order  to  subject  the  local  administration 
more  eflTectually  to  the  supervision  of  the  courts.  Some- 
times, but  less  generally,  local  officers  have  been  placed 
under  the  direct  control  of  the  central  administration. 

Administrative  control  may  be,  in  general,  of  two  kinds. 
First,  local  officers  may  be  subjected  to  the  supervision  and 
the  more  or  less  eflTective  direction  of  a  central  administra- 
tive head ;  or,  secondly,  the  central  administration  may  be 
extended  downward,  in  the  persons  of  its  own  appointees,  to 
the  immediate  performance  of  the  acts  which  would  other- 
wise devolve  upon  local  officers.  The  first  kind  is  properly 
termed  central  administrative  control ;  the  second,  central- 
ized administration.  The  two  shade  off  into  each  other ;  in 
general  discussion,  either  term  may  be  used  to  cover  both 
ideas.  The  administrative  control  with  which  this  inquiry 
is  concerned  is  that  exercised  by  the  central  executive  offi- 
cers of  the  commonwealth.  It  is  a  departure  from  the 
general  American  policy  of  decentralized  administration. 

The  sort  of  administrative  activity  required  in  the  enforce- 
ment of  a  particular  liquor  law  depends,  of  course,  upon  the 
plan  of  regulation  which  the  law  provides.  The  various 
plans  of  regulation  may  be  roughly  classified  according  to 
the  dominant  aspect^  in  which  they  regard  the  liquor  traflSc. 
It  has  been  treated :  ( i )  as  an  open  traffic  to  be  carried  on 
by  private-  enterprise  for  public  accommodation,  subject 
simply  to  taxation  and  to  reasonable  safeguards;  (2)  as  a 
necessary  but  dangerous  business,  to  be  limited  to  approved 
persons  and  approved  places,  and,  like  the  manufacture  of 
explosives,  to  be  surrounded  with  special  safeguards;  (3) 
as  a  criminal  enterprise,  to  be  suppressed,  like  highway 
robbery ;  and  (4)  as  a  subject  of  legal'  monopoly,  which  may 
be  assumed  by  the  government  itself,  primarily  for  police 
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regulation,  secondarily  for  revenue.  The  spheres  of  admin- 
istration that  correspond  to  these  theories  of  legislation  may 
be  broadly  distinguished  as  Revenue,  License,  Police  and 
Commercial.  The  term  "  license "  is  here  employed  with 
special  regard  to  the  restrictions  which  it  connotes  and  with 
no  special  regard  to  revenue.  The  term  "  police  "  is  em- 
ployed, for  convenience,  in  its  common  signification,  to  mean 
the  province  of  the  administration  in  the  preservation  of  the 
peace  and  the  apprehension  of  law-breakers,  not  **  the 
police  power"  in  the  broad  sense. 

The  administrative  spheres,  like  the  legislative  theories, 
intersect  and  overlap.  Moreover,  a  fifth  sphere  of  adminis- 
trative activity  is  partly  involved  in  each  of  the  others, 
namely,  the  instituting  and  maintaining  of  judicial  proceed- 
ings. In  so  far  as  centralized  administration  obtains,  these 
five  spheres  of  activity  aflford  a  convenient  scheme  for  its 
classification.  In  each  of  these  spheres  there  have  been,  in 
recent  years,  such  marked  developments  of  centralized  ad- 
ministration as  to  give  this  phase  of  the  liquor  problem  a 
peculiar  present  interest.  It  is  the  object  of  this  essay  to 
study  these  developments. 

It  is  not  proposed  to  catalogue  the  instances  of  central 
control.  To  do  this  would  involve  not  only  the  legislative 
history  of  all  the  commonwealths,  but  all  the  changes  of 
current  politics.  It  is  impossible  even  to  give  assurance  of 
accuracy  in  the  use  of  the  tenses.  Centralized  systems  in 
operation  a  year  ago  have  since  been  abolished,  some  by 
legislative  acts  and  some  through  judicial  decisions.  Others 
have  risen  in  the  interval.  The  aim  is  to  present  the  char- 
acteristic features  of  a  period  or  of  a  class.  No  attempt  is 
made,  in  most  instances,  to  present  specific  results  of  cen- 
tralization. Valuable  intensive  studies  of  particular  systems 
have  been  made  and  are  making,  giving  statistical  details. 
The  aim  here    is  to    present    administrative  forms  and  to 
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consider  their  relations  to  particular  regulative  plans  in  the 
light  of  the  principles  of  political  science.  In  each  chapter, 
therefore,  so  far  as  the  topic  permits,  the  development  of 
centralization  will  first  be  noticed,  current  forms  will  then  be 
described,  together  with  as  full  an  account  as  is  practicable 
of  their  actual  operation,  and  finally  the  theory  upon  which 
they  rest  will  be  discussed.  In  the  conclusion  an  attempt 
will  be  made  to  indicate  certain  tendencies,  closely  connected 
with  administrative  problems,  in  the  liquor  legislation  of  the 
day. 
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mean  a  tax  on  all  liquors,  whether  paid  in  the  moment  of 
importation  or  at  a  later  moment,  and  on  nothing  else." 
Massachusetts  was  not  peculiar  in  this  respect.  The  term 
seems  to  have  been  used  in  the  same  sense  in  a  New  Hamp- 
shire act  of  the  5th  year  of  George  II,  "  for  granting  unto 
his  Majesty  an  excise  on  several  liquors,"  which  provided 
for  the  payment  of  a  quarterly  excise  by  "  tavern  keepers, 
innholders  and  retailers,"  to  an  appointed  receiver.'  In  some 
of  the  colonies  and  early  commonwealths,  the  excise  was  a 
temporary  expedient  for  emergency  revenue.    Thus  the 

>  Oaicndon,  Ifisiofy  of  the  Rebellion,  IV,  418  (Oxford,  1826). 
•  Laws  of  the  Province  of  New  Hampshire  (1759). 
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Virginia  laws  of  the  Revolutionary  period  show  that  the 
legislature  frequently  resorted  to  a  tax  of  a  few  pounds  on 
ordinaries.  Massachusetts  was  peculiar  in  that  her  license 
laws  for  many  years  following  the  Revolution  made  no  men- 
tion of  special  fees  or  taxes,  the  stress  of  legislation  being 
laid  upon  fines  and  penalties.  The  license  law  of  1787  re- 
quires, however,  that  the  bond  given  by  the  licensee  shall  be 
liable  for  any  excise  duty  that  may  be  levied.*  In  1831  it 
was  provided  that  there  should  be  paid  for  the  license  "  an 
excise  of  $5"  for  the  sale  of  "strong  liquors "  and  one  of  $1 
for  the  sale  of  wines  and  malt  liquors ;  *  but  this  excise  dis- 
appeared in  the  elaborate  license  law  of  the  following  year.  3 
In  one  colony  the  excise  on  liquors  was  persistently  em- 
ployed as  a  means  of  revenue,  and  most  of  its  liquor  legisla- 
tion as  a  commonwealth  has  had  revenue  as  a  basis.  This 
was  New  York.  Its  machinery  for  the  collection  of  the  excise 
in  colonial  times  showed  less  central  administrative  control 
than  could  be  found  in  some  of  the  other  colonies ;  but  the 
development  of  its  administrative  system  in  this  field  illus- 
trates colonial  methods  of  collection,  and  is  instructive  in 
view  of  the  highly  specialized  and  centralized  system  which 
the  commonwealth  has  recently  established.  Central  admin- 
istrative control  of  the  liquor  revenue  in  colonial  times 
through  the  formal  centralizing  of  license  administration  will 
be  noticed  in  the  next  chapter. 

The  excise  in  early  New  York  was  levied  upon  the  retail 
trade  only  and  was  chiefly  collected  through  the  method  of 
farming.  Until  1709  its  collection  was  irregular.  In  that 
year  the  provincial  assembly  granted  the  excise  on  liquors 
to  the  Queen,  and  local  authorities  were  empowered  to 
''  lett  to  Farme  the  said  Excise,"  making  returns  quarterly 

^Ac/o/Feh.  28,  1787.  *Aci0/Mw[.  19,  1831. 

*  Ac/o/MtJ.  24,  1833. 
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to  the  treasurer  of  the  colony.'  This  excise-levy  was  dis- 
tinct from  the  licensing  of  "innkeepers  and  ordinaryes," 
which  was  generally  committed  to  the  justices  in  the  ses- 
sions in  the  colony  at  large "  and  to  the  centrally  appointed 
mayor  in  New  York  city  and  Albany .3  The  general  excise 
was  fixed  at  \2d.  per  gallon  on  **  strong  liquors  "  and  6s,  per 
barrel  on  "beer  and  syder,"  afterward  expressed  as  one- 
eighih  of  an  ounce  and  three-quarters  of  an  ounce  of  plate, 
respectively."  * 

The  irregularities  of  collection  through  local  officials  led 
the  legislature  to  assume  a  direct  control  of  the  administra- 
tion of  the  excise.  In  17 14  there  was  passed  "An  act  for 
appointing  commissioners  to  let  to  farm  the  excise  through- 
out this  colony."  Commissioners  were  named,  in  the  act,  for 
the  several  counties,  with  discretion  to  conduct  the  farming 
of  the  excise  "  for  the  better  advancement  of  the  duty  and 
excise,"  which  they  were  to  receive,  and,  in  case  of  de- 
linquency, to  sue  for.  The  commissioners  were  required  to 
account  to  the  treasurer  of  the  colony,  under  bond,  and 
were  allowed,  as  compensation,  a  commission  on  their 
receipts,  varying,  in  different  counties,  from  seven  and  one- 
half  to  ten  per  cent.^ 

Centralized  though  it  was,  as  compared  with  what  had 
gone  before,  this  system  had  none  of  the  elements  of  central 
administrative  control.  It  might  easily  have  developed  into 
such  a  system.  So  far  as  the  administration  was  centralized 
it  was  a  sort  of  legislative  administration.  The  exercise  by 
the  legislature  of  the  administrative  function  of  appointment 
was  one  of  the  incidents  in  the  dramatic  contest  between 
representative  government  and  royal  prerogative  which  en- 
livens the  history  of  provincial  New  York.*    So  jealous  was 

*  Ad  </ June  8,  1709.  •  The  Duke  of  YarHfs  Lam  (1665). 
»  ThiDonfUH  Ckarters(^i6S6).        ^Aeto/OdL  1$,  1713. 

*  Act  9f  Sq>t.  4»  1714.  ^Cf^  e.g^  N.  Y.  CoUmial Doamtnts^  V,  83. 
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the  Assembly  of  the  power  of  appointment  that  it  was  pro- 
vided that  in  case  any  of  the  commissioners  named  "  Dye, 
Deny  or  Refuse  to  serve,"  the  vacancy  should  be  filled  ad 
interim  by  the  local  authorities,  not  by  the  governor.*  The 
discretionary  powers  of  the  commissioners,  coupled  with 
their  freedom  from  efficient  control,  seem  to  have  produced 
unsatisfactory  results.  During  the  three  years  of  the  con- 
tinuance of  this  system,  we  find  it  variously  amended ;  the 
commissioners  being  urged  to  "  the  greater  increase  of  the 
said  excise "  and  being  made  liable  to  a  fine  of  £^0  for  re- 
tailing on  their  own  account.' 

The  system  of  farming  the  excise  reached  its  highest 
limit  in  the  Act  of  Nov.  9,  171 7,  whereby  the  legislature 
contracted  directly  with  two  men,  Francis  Harrison  and 
Gilbert  Livingstone,  as  "Farmers  General"  of  the  excise, 
for  a  lump  sum  of  3750  ounces  of  plate  yearly.  Strictly 
speaking,  excise  administration  as  a  function  of  government 
was,  by  this  act,  eliminated.  Beginning  with  the  letting  of 
the  excise  farm  by  the  local  officials  under  general  legisla- 
tive supervision,  the  governmental  functions  in  excise  admin- 
istration had  been  successively  narrowed  to  particular 
officials  and,  finally,  to  the  legislature  itself.  At  the  same 
time,  and  pari  passu^  what  might  be  called  the  sub- 
governmental  functions  of  excise  administration  had  ad- 
vanced in  importance.  The  farmers  of  the  excise  occupied 
the  place  of  official  collectors.  The  farmers-general  under 
the  Act  of  1 71 7,  although  standing  in  contractual  and  not  in 
official  relations  to  the  government,  enjoyed  such  wide 
powers  that  their  functions  may  be  considered  as  quasi- 
administrative ;  and  the  system  now  instituted  may  be  re- 
garded as  a  highly  centralized  exercise  of  governmental 
powers  with  the  substitution,  at  the  head  of  the  system,  of 
the  motive  of  private  gain  for  that  of  official  duty. 

*  IHcU  ^  Act  of  Sept.  1,  1716. 
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These  farmers-general  were,  by  the  terms  of  the  act  of 
1 717,  "authorized  and  empowered,  by  themselves,  their 
agents,  deputies  or  assigns,  to  collect  and  receive  the  said 
duty  of  excise,  given  and  granted  by  the  act  before  men- 
tioned, and  all  the  fines,  penalties  and  forfeitures  that  shall 
arise  or  become  due  by  virtue  of  the  said  act  or  by  virtue  of 
this  or  any  other  act  *  *  *."  They  might  sublet  or  assign 
their  contract  at  will,  saving  always  the  liability  of  their 
sureties  to  the  provincial  government.  All  retailers  were  re- 
quired to  come  to  the  farmers,  "  give  a  true  and  just  account 
of  all  the  said  liquors  received  by  them  "  and  make  payment 
of  the  excise ;  in  default  whereof  they  "  shall  forfeit  all  such 
liquors  and  three  times  the  value  thereof,"  recovery  to  be 
had  through  legal  procedure,  with  commitment  to  the 
*'  common  gaol "  until  payment  made.  The  right  of  search 
is  conferred,  the  farmers  being  authorized,  broadly,  to  enter 
for  the  purpose  of  gauging  and  taking  account  of  the  stock 
of  retailers,  obstruction  being  made  liable  to  a  fine  of  ;^io. 
Finally,  the  powers  of  the  farmers  are  crowned  with  the 
authority  to  "  compound,  compromise  and  agree  with  any 
the  persons  offending,  contrary  to  the  meaning  of  this  act, 
and  to  remit  all  or  any  part  of  the  penalties  and  forfeitures 
as  they  shall  think  fit."  In  addition  to  the  payment  of  the 
stipulated  sum  annually  to  the  treasurer  of  the  colony,  the 
farmers-general  were  required  only  to  render  to  the  governor, 
before  the  expiration  of  the  five-year  term,  "  a  just  and  true 
account,"  showing  the  sums  received  by  them  annually,  and 
from  whom  received.  This  final  account  was  never  ren- 
dered. Owing  to  the  derangement  of  trade  resulting  from 
the  war  with  Spain,  "  which  has  affected  the  publique  houses 
or  persons  retailing  strong  liquors,"'  the  plan  failed  before 
the  term  was  half  run,  and  the  commissioner  system  was  re- 
sumed.'   The  plan  of  contracting  directly  with  individuals 

'  Act  ^  July  27,  1721.  •  Actof'^o'7,  19,  1720. 
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as  farmers  of  the  excise  in  the  several  counties  was  next 
tried,  and  prevailed  for  several  years,  the  farmers  being 
named  usually  by  the  legislature. 

In  1753,  the  farming  policy,  which  had  assumed  such 
various  administrative  forms,  was  abandoned.  In  place  of 
the  sum  formerly  paid  by  the  farmer  of  excise  to  the  gov- 
ernment, the  excise  tax  was  assessed  proportionally  among 
the  several  counties,  to  be  sub-assessed  among  the  several 
retailers — in  most  of  the  counties  by  county  commissioners 
named  in  the  act.*  Instead  of  profits  to  contract-farmers 
and  commissions  to  official  auctioneers,  a  fixed  amount 
was  allowed  the  several  commissioners,  to  be  collected  as  a 
fee,  in  addition  to  the  tax.  The  provincial  government, 
through  its  own  administrative  oflScers,  thus  finally  came  in 
contact  with  the  tax-payer.  At  the  top  of  the  system  was 
the  legislature,  assuming  administrative  functions.  The 
substitution  of  an  executive  control  in  the  appointment  and 
supervision  of  the  commissioners  would  have  made  it  a  con- 
sistent system  of  administrative  centralization.  That  stage 
of  development  was  not  reached  during  the  colonial  period ; 
and  when  a  specially  centralized  excise  administration  under 
executive  control  was  instituted  after  the  Revolution,  for 
certain  cities,  it  was  involved  with  license  functions.  In  the 
meantime  the  excise  revenues  had  been  remitted  to  local 
uses.  The  term  "  excise "  persisted,  even  in  license  laws ; 
and  it  has  assumed  again  its  peculiar  significance,  within 
recent  years,  in  connection  with  centralized  administration.* 

11.  Current  Forms 

The  transition  from  historic  forms  of  excise  administration 
to  current  forms  is  accentuated   by  two  facts   of  modem 

^  ActofDtc.  12,  1753. 

•  For  a  comprehensive  outline  of  excise  development  in  New  York,  see  J.  A. 
Fairlie's  CeniraHtaHon  of  AdministraHon  in  New  York  Stale, 
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legislative  policy  which,  in  turn,  arise  from  changed  condi- 
tions of  social  life.  First,  the  liquor  traffic  is  generally 
taxed,  in  the  several  commonwealths,  not  primarily  for  the 
raising  of  revenue  but  peculiarly  for  purposes  of  regulation. 
Secondly,  most  of  the  retail  trade  has  moved  away  from  the 
"  grocery  "  on  the  one  hand  and  the  "  tavern  **  on  the  other, 
and  has  become  a  "  bar-room  "  traffic ;  the  "  saloon,"  rather 
than  the  "  store,"  is  the  source  of  excise  revenue.  The 
change  is  reflected  in  the  general  substitution  of  "  license  " 
laws  for  "  excise  "  laws.  Nevertheless,  the  taxation  of  the 
traffic  is  conducted,  in  some  commonwealths,  on  a  revenue 
basis.  The  cases  in  which  revenue  considerations  may  be 
regarded  as  shaping  the  excise  policy  fall  into  two  classes, 
( I )  the  taxation  of  the  liquor  traffic  as  a  particular  item  in 
a  general  system  of  business  or  privilege  taxes;  and  (2)  the 
exaction  of  a  special  tax,  usually  rather  high,  upon  the 
traffic,  without  the  requirement  of  license  as  a  condition 
precedent  to  engaging  in  it.  In  either  class  of  cases  regula- 
tion may  be  one  of  the  objects  of  the  impost ;  in  the  second 
class  it  is  likely  to  be  a  most  important  object ;  but  in  both, 
the  financial  considerations  give  shape  to  the  administrative 
organization. 

Several  of  the  southern  commonwealths  belong  to  the 
first  class ;  in  some  of  these,  although  the  term  ''  license  "  is 
used,  it  imports  practically  no  restrictive  administration. 
Where  a  great  variety  of  occupations  are  taxed  for  the  benefit 
of  the  commonwealth  under  a  general  license  revenue  law,  its 
application  is  so  extensive  that  it  is  not  likely  to  be  very 
intensive.  For  the  same  reason  no  very  marked  centraliza- 
tion is  to  be  expected  in  the  revenue  administration  of  such 
systems.  Some  cases  belonging  to  the  second  class,  too, 
show  no  administrative  control  worthy  of  mention,  as,  for 
instance,  Ohio,  whose  simple  liquor  tax,  imposed  upon  the 
traffic  wherever  found,  follows. the  course  of  general  revenue 
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through  the  hands  of  county  officers.  It  is  evident,  how- 
ever, that  when  the  liquor  excise  is  specialized,  it  lends  itself 
readily  to  centralization  of  revenue  administration. 

1.  CENTRAL  CONTROL  OF  EXCISE  AS  A  BRANCH  OF  GENERAL  REVENUE 

(1)   Central  Supervision  of  Local  Collectors 

Administrative  supervision  of  the  collection  of  the  com- 
monwealth revenues  may  be  exercised  by  the  ordinary  fiscal 
officers  of  the  commonwealth  or  through  offices  created 
specially  for  the  purpose.  In  its  lowest  stage  such  authority 
amounts  to  little  more  than  the  right  to  examine  books, 
preliminary  to  bringing  suit.  In  Tennessee,  where  liquor 
licenses  are  issued  by  the  county  clerk  to  all  applicants  who 
fulfil  certain  prescribed  conditions,  as  a  part  of  a  general 
system  of  business  licenses,  payment  of  a  definite  tax  for 
commonwealth  purposes  is  exacted ;  and  the  Comptroller  of 
the  Treasury  is  authorized  to  employ  special  agents  whom 
he  may  send  into  any  and  all  counties  to  investigate  the 
books  of  local  collectors,  and,  in  case  of  delinquencies,  to 
bring  suit.'  In  Alabama,  where  licenses  are  issued  and  the 
commonwealth  tax  received  by  the  Probate  Judge,  regular 
reports  to  the  Auditor  and  regular  remittances  to  the  Treas- 
urer are  required.  In  default  of  such  returns  within  ten  dzys 
after  they  are  due,  the  Auditor  may  report  the  facts  to  the 
Governor,  who  may  cite  the  judge  to  show  cause,  failing  in 
which  the  judge  is  subject  to  impeachment  proceedings  to 
be  instituted  by  the  executive  before  the  Supreme  Court 
Here  the  enforcement  of  all  revenue  laws  is  placed  under 
the  supervision  of  the  Auditor,  who  directs  assessors  and 
collectors  generally  in  their  duties  and  furnishes  uniform 
blanks  for  their  use.* 

Somewhat   more   specialized  is  the  revenue  supervision 

*  Laws  of  1879,  ch.  218,  as  amended^  1891. 
*Actso/Dec.  12,  1884;  Dec.  11,  1886. 
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provided  in  Mississippi,  where  a  "  State  Revenue  Agent," 
elected  by  the  people,  is  empowered  to  investigate  delin- 
quencies of  local  officers  in  matters  of  commonwealth 
revenue  and  to  enforce  payment,  taking  for  compensation  a 
commission  of  20  per  cent.*  Out  of  this  allowance  he  must 
pay  all  his  expenses,  including  the  employment  of  "  a  suffi- 
cient number  of  deputies."  Inasmuch  as  a  tax  of  $1200  is 
exacted,  for  the  use  of  the  commonwealth,  upon  every 
licensed  dramshop  in  cities,  in  addition  to  the  local  license 
charge,'  the  Revenue  Agent  is  likely  to  be  much  concerned 
with  the  liquor  excise,  despite  the  wide  prevalence  of  local 
prohibition. 

In  Texas  the  officer  known  as  the  "  State  Revenue  Agent" 
is  endowed  with  still  more  definite  functions  looking  toward 
administrative  control.'  He  has  less  official  independence 
than  the  officer  similarly  entitled  in  Mississippi,  and  corre- 
spondingly adds  the  important  element  of  unity  to  the 
executive  control  of  revenue  administration.  He  is  ap- 
pointed by  the  Governor,  "  who  may,  whenever  in  his  judg- 
ment the  public  service  demands  it,"  institute  investigations 
of  the  books  and  accounts  of  all  financial  officers,  and  may 
cause  the  •'  State  Revenue  Agent "  to  perform  such  duties 
"  in  the  interest  of  the  public  revenues  as  the  Governor  may 
direct."  Summary  administrative  jurisdiction  is  wanting, 
the  Governor  being  limited  in  ultimate  remedies  to  civil  and 
criminal  proceedings  based  upon  the  reports  of  the  "  State 
Revenue  Agent."  This  officer,  however,  exercises  an  indi- 
rect coercive  influence  over  the  local  administration  through 
the  requirement  of  regular  reports,  especially  in  the  matter 
of  excise.  A  specific  tax  of  $300  being  exacted  by  the 
commonwealth  upon  every  dramshop,  the  county  clerk  is 

^  C<M&  (1892),  ch.  126.    Laws  of  1894,  ch.  34. 

•C«&(i892),  ch.  37. 

>  Texas  Revised  Statutes  (1895),  Arts  5058-60. 
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required  to  forward  a  monthly  statement  of  applications,  and 
the  local  tax-collector  a  monthly  statement  of  liquor  taxes 
paid,  to  the  office  of  the  revenue  agent. 

(2)  Direct  ColUcHon  of  Tax  by  the  Commtmweatth, 

Immediate  collection  of  taxes  by  commonwealth  officers 
is  rare.  In  northern  cities  liquor  license  charges  are  some- 
times collected  by  centrally  appointed  officers  when  such 
officers  also  discharge  license  functions.  In  nearly  all  cases 
where  central  revenue  is  involved  the  entire  charge  is  col- 
lected by  one  officer  or  set  of  officers.  An  instance  of  divi- 
sion of  administration,  extending  however  only  to  the 
metropolitan  district,  is  found  in  Louisiana.  The  common- 
wealth, as  is  usual  in  the  south,  imposes  an  elaborate  s}rstem 
of  business  taxes,  including  a  tax  upon  the  sale  of  liquors 
which  is  graduated  according  to  the  amount  of  gross 
receipts.  In  the  parish  of  Orleans,  comprising  the  city  of 
New  Orleans,  these  taxes  are  collected  by  collectors  ap- 
pointed by  the  Governor.'  The  municipality  may  regulate 
the  traffic  at  will,  impose  additional  taxation  or  license- 
charges  for  its  own  use  and  collect  them  through  its  own 
agents.  Throughout  the  other  parishes,  commonwealth 
taxes  are  collected  by  the  sherifTs,  who  are  held  to  account 
under  penalties  to  be  recovered  by  judicial  process.  An 
inchoate  central  control  may  be  found  in  the  provision  that 
"  the  Governor  shall  designate  for  each  parish  an  attorney  at 
law,"  to  aid  the  collector,  to  be  paid  by  commissions,  and 
to  be  removable  in  the  pleasure  of  the  Governor.* 

2.  SPBOAUZED  BXCISK  ADMnnST&ATION. 

The  Liquor  Tax  Law  of  New  York*  affords  the  most 
complete  example  of  centralized  excise  administration  "  for 

1  Laws  of  1888,  ch.  85.  '  Act  ^  July  9,  1890. 

^  Laws  of  1896,  cb.  113;  1897,  ch.  312;  1898,  ch.  167.  References  are  to 
the  law  as  amended  in  1898. 
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revenue  only."  It  employs  both  the  principal  plans  of  cen- 
tralization, viz.»  direct  administration  by  centrally  appointed 
officers,  and  summary  powers  of  discipline  over  local  officers. 
The  law  cannot  pretend  to  the  simplicity  of  a  mere  act  of 
taxation,  for  it  abounds  in  restrictions  and  precepts ;  but  its 
restrictions,  so  far  as  they  involve  conditions  precedent,  are 
conclusively  defined  by  the  legislature,  leaving  nothing  to 
administrative  discretion;  and  its  precepts,  so  far  as  they 
relate  to  the  preservation  of  peace  and  order,  are  committed 
to  the  care  of  the  local  police.  There  is  left  the  well-defined 
field  of  revenue  administration,  limited  almost  exclusively  to 
ministerial  functions.  This  branch  of  administration  is  cen- 
tralized and  forms  the  characteristic  administrative  feature  of 
the  law. 

The  payment  of  a  tax,  graduated  according  to  the  popu- 
lation of  the  place  and  the  character  of  the  traffic,  is  one  of 
the  conditions  precedent  to  engaging  in  the  traffic.  The 
tax  is  received  by  the  county  treasurer,  except  in  the  coun- 
ties containing  the  city  of  Buffalo,  the  former  cities  of  New 
York  and  Brooklyn,  and  Staten  Island,  respectively.  In 
these  it  is  received  by  a  special  deputy  commissioner  of 
excise  appointed  for  each  of  these  counties  by  the  "  State 
Commissioner  of  Excise." '  County  treasurers  receiving  the 
liquor  tax  are  required  to  pay  over  the  share  due  the  com- 
monwealth (one-third  of  the  receipts),  to  the  common- 
wealth treasurer  within  ten  days  after  receipt,  and  to  render 
complete  accounts  to  the  commissioner  of  excise,  in  form 
prescribed  by  him,  as  often  as  he  shall  direct.*  Any  county 
treasurer  derelict  in  the  duties  enjoined  by  this  act  is  sub- 
ject to  removal  from  office  in  the  discretion  of  the  governor, 
"  after  hearing  and  determination  thereon  and  decision  that 
such  neglect  or  refusal  has  occurred."  ^ 

*^*^,|9.  'Z^,  II 13, 15. 

•7Wd:,l38. 
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Similar  accounting  is  required  of  the  special  deputy  com- 
missioners. Their  tenure  being  by  appointment  of  the 
commissioner  and  their  term  being  in  his  pleasure,  they  are 
under  efficient  administrative  control  from  the  head  of  the 
system. 

The  commissioner  of  excise  is  appointed  by  the  governor 
with  the  concurrence  of  the  senate  for  a  five-year  term/  and 
is  only  removable,  like  other  heads  of  departments,  by  the 
same  authority.'  In  him,  therefore,  administrative  control 
centers.  Although  the  ultimate  administrative  control  over 
certain  county  officers  is  reserved  to  the  governor,  various 
auxiliary  lines  of  control  place  the  actual  revenue  adminis- 
tration almost  completely  in  the  hands  of  the  commissioner. 
In  addition  to  the  appointment  of  the  deputy  commissioners 
and  of  the  clerical  force  in  his  own  and  his  deputies'  offices 
these  lines  of  control  are  as  follows : 

( 1 )  Sixty  special  agents,  appointed  by  the  commissioner 
and  removable  in  his  pleasure,  are  given  wide  powers  to 
"  investigate  all  matters  relating  to  the  collection  of  liquor 
taxes  and  penalties  under  this  act,  and  in  relation  to  the 
compliance  with  law  by  persons  engaged  in  the  traffic  in 
liquors."  *  Through  these  officials  the  department  under- 
takes to  detect  perjuries  committed  in  obtaining  liquor  tax 
certificates  and  to  discover  cases  of  trafficking  in  liquors 
without  payment  of  the  prescribed  tax,  concurrently  with 
the  local  police. 

(2)  Besides  securing  legal  assistance  in  the  ordinary 
work  of  the  department  the  commissioner  may  freely  appoint 
attorneys  to  act  independently  of  local  prosecuting  officers 
in  any  "  proceeding  brought  under  the  provisions  of  this 
act."  ^    At  the  same  time  all  district  attorneys  are  held  to  a 

>/w</.,  §6. 

*  The  Public  Officers  Law.  Gen,  Laws  (1896),  ch.  7. 

•  Liquor  Tax  Law.  §  10.  *  3id, 
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vigorous  prosecution  of  offenders,  under  the  summary 
sanction  of  removal  by  the  governor  as  in  the  case  of 
delinquent  county  treasurers.'  In  all  cases  of  offenses  of 
such  a  nature  as  to  infringe  the  revenue,  such  as  trafficking  in 
liquors  without  payment  of  tax,  or  any  breach  of  the  condi- 
tions of  a  bond,  the  commissioner  of  excise  may  sue  for  the 
penalty  without  waiting  for  action  by  local  prosecuting 
ofHcers."*  Penalties  thus  recovered  accrue,  undivided,  to  the 
central  treasury. 

(3)  Fines  and  penalties  imposed  by  any  court  under  the 
provisions  of  this  act  are  to  be  entered  as  judgments  in 
favor  of  the  commissioner  of  excise,  and  paid  over  to  the 
deputy  commissioner  or  county  treasurer  to  be  distributed 
in  the  same  manner  as  the  liquor  tax.^  "The  court  or 
officer  imposing  the  sentence,  or  the  clerk  of  the  court  if 
there  be  a  clerk,"  is  required  immediately  to  send  to  the 
commissioner  a  transcript  of  such  judgment  and  to  notify 
him  of  the  payment  thereof  when  made.^  County  clerks 
are  required  to  make  monthly  reports  to  the  commissioner 
of  excise,  giving  full  details  of  all  judicial  proceedings  in 
which  the  commissioner  is  concerned.^  The  commissioner 
may  call  upon  the  county  clerk  for  complete  certified  copies 
of  the  official  papers  in  any  case,  and  the  clerk's  fees  for  such 
services  are  made  a  legal  charge  against  the  county.  Any 
magistrate,  moreover,  before  whom  a  person  charged  with 
violation  of  the  liquor  tax  law  shall  be  brought  for  prelim- 
inary hearing,  shall,  if  the  person  be  held,  immediately 
notify  the  commissioner  of  excise,  giving  all  essential  facts, 
including  names  of  witnesses.^  Finally,  all  liquor  tax  certifi- 
cates forfeited  in  consequence  of  convictions  for  violation  of 

*  IH<L,  §§  18,  42.    (See  also  Chapter  V.) 

^  Ibid.  */bU,%3S' 
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the  law  must  be  forwarded  through  the  deputy  commissioner 
or  county  treasurer  to  the  commissioner,  for  cancellation ; 
and  rebates  on  surrendered  certificates  can  be  paid  only 
upon  his  order/ 

In  some  of  these  lines  of  centralization  the  commissioner 
has  only  a  supervisory  authority.  In  general  he  has  no 
summary  powers  of  discipline  over  local  officers.  He  has 
peculiar  powers  in  invoking  judicial  control,  however,  which 
will  be  considered  hereafter.' 

In  several  minor  particulars  the  position  of  the  commis- 
sioner as  the  controlling  head  of  an  elaborate  administrative 
system  is  emphasized.  He  provides  uniform  books  of  record 
and  liquor  tax  certificates  ;3  he  receives,  direct,  the  tax  im- 
posed upon  common  carriers  who  traffic  in  liquors  ;^  and  he 
alone  may,  by  a  special  order,  authorize  the  entry  and  in- 
spection of  the  club-houses  of  clubs  which  "  traffic  in  liquors 
solely  with  the  members  thereof."  *  In  order  to  determine 
the  population  class  to  which  any  city  or  village  belongs,  in 
case  of  "  doubts  as  to  the  number  of  the  population  as 
affecting  the  amount  of  the  excise  tax,"  the  commissioner 
may  make  his  own  enumeration,  first  establishing  a  boundary 
line  where  such  line  has  not  been  determined.^ 

The  results  of  centralized  administration  in  New  York 
must  be  considered  in  connection  with  the  purpose  of  the 
law.  This  purpose  was  two-fold:  (i)  to  regulate  the 
traffic  without  leaving  to  administrative  officers  the  duty  of 
discrimination  among  would-be  traffickers  ;7  (2)  to  increase 

'7^.,  §25. 

•  See  Chapter  V. 

*  Liquor  Tax  Law^  §  15. 

*7K(i:,§ii,  sabd.  4. 

'  See  article, ''  The  Raines  Liquor  Tax  Law,"  by  Senator  John  Rainet,  M  A* 
Review f  Apr.,  1896. 
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the  public  revenue  from  the  traffic.  The  police  regulations 
imposed  by  the  law  do  not  differ  essentially  from  those  of 
recently  preceding  laws ;  but  the  sudden  withdrawal  from 
local  officers  of  both  license  and  revenue  functions  led  to  a 
disposition  on  the  part  of  officers  in  some  populous  locali- 
ties to  forbear  the  execution  of  the  repressive  functions 
which  were  distinctly  reserved  to  them.  At  the  same  time 
the  high  tax  imposed  stimulated  the  natural  instinct  of  deal- 
ers to  increase  their  receipts,  by  evasions,  such  as  the  estab- 
lishment of  pretended  clubs  ^  and  hotels,  and  also  by  direct 
violations  of  the  law,  not  only  through  sales  without  certifi- 
cate but  through  sales  at  forbidden  hours.  The  heavy 
penalties  prescribed  conspired  to  defeat  the  ends  of  the 
statute  through  the  willingness  of  local  courts  and  juries  to 
accept  any  technical  defense.  These  circumstances  con- 
tributed to  a  degree  of  odium  with  which  many  good 
citizens  regarded  the  new  enactment.  In  none  of  these 
conditions,  however,  was  the  theory  of  centralized  adminis- 
tration directly  involved. 

The  financial  showing  of  the  liquor  tax  law  is,  to  a  large 
extent,  independent  of  the  centralized  character  of  its 
revenue  administration.  The  mere  comparison  of  figures 
between  the  old  system  and  the  new  would  be  a  poor  indi- 
cation of  the  efficiency  of  central  control.  The  expense 
attending  the  local  collection  of  license  fees  from  33,437 
licensees  in  1895-6  was  $252,782.77;  the  expense  of  collect- 
ing the  excise  tax  on  24,116  drinking  places  in  1897-8  was 
$324,595.25.  The  quadrupling  of  the  impost,  while  it  in- 
creases the  difficulty  of  repressing  evasions,  adds  but  a  small 
absolute  amount  to  the  ordinary  costs  of  collection.  The 
fact,  therefore,  that  the  net  revenue  for  the  former  year  was 
$2,919,593.81,  and  for  the  latter  year  $11,500,133.90,  is  not 
a  matter  of  great  administrative  significance.* 

^  See,  €.g^  In  re  Lyman,  50  AC  Y.  Su^^  898. 

*  Repots  o/StaU  Cammimomr  rf  Exciu^  1897-8-9. 


Digitized  by  VjOOQIC 


32  LIQUOR  LA  W  ADMINISTRATION  [252 

While  neither  the  deficiencies  of  police  enforcement  nor 
the  increase  of  revenue  can  strictly  be  ascribed  to  the  cen- 
tralized administrative  system » this  system  is  part  of  a  con- 
sistent plan  whose  moral  effects  must  be  judged  with  some 
breadth  of  view.  The  revenue  administrative  system,  as  the 
central  element  in  the  plan,  dominates  and  tends  to  set  the 
standard  for  all  the  other  administrative  elements.  A  uni- 
form business  management,  under  effective  control,  gives  to 
the  local  police  administration  at  least  an  assured  basis  for 
supplementary  vigilance,  besides  the  stimulus  of  responsi- 
bility for  the  independent  working  out  of  a  uniform  plan  of 
regulation.  If  we  grant  the  expediency  of  the  arrogation 
of  all  restrictive  discretion  to  the  legislative  authority,  with 
the  consequent  relegating  of  the  trafHc  to  the  primary  con- 
trol of  economic  laws,  then  the  natural  sequel  is  the  admin- 
istration of  such  tax  as  may  be  imposed  upon  the  traffic  on 
the  principles  most  conducive  to  business  efficiency.  The 
simple  functions  incident  to  the  collection  of  a  specific  tax 
are  less  likely  to  incur  the  private  citizen's  resentment  of 
governmental  interference  than  the  police  activities  of 
government.  They  admit,  therefore,  of  a  correspondingly 
higher  degree  of  centralized  administration  without  the 
probability  of  its  being  overthrown  by  popular  dissatisfac- 
tion. The  impetus  of  efficiency  which  may  thus  be  devel- 
oped in  the  positive  functions  of  financial  administration 
tends  to  induce  a  subsidiary  activity  in  the  repressive  func- 
tions of  local  administration.  The  commissioner  of  excise 
reports,  in  1899:  ''In  very  many  sections  of  the  state, 
where  a  year  ago  public  officials  would  neither  recognize 
nor  do  their  duty  with  reference  to  excise  affairs,  at  present 
what  appears  to  be  a  good-faith  effort  for  the  law's  enforce- 
ment is  being  made." ' 

The  powers  of  financial  control  vested  in  the  commissioner 

*  P.  38. 
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have  been  effectively  exercised.  The  accounts  of  special 
deputy  commissioners  and  county  treasurers  are  regularly 
checked  up  at  the  central  office.  Errors  are  thus  corrected 
and  uniformity  secured.  Every  treasurer's  office  was  visited 
''  one  or  more  times  during  the  year,  and  in  many  instances 
visits  had  to  be  made  to  the  supervisors  of  towns  and  fiscal 
officers  of  cities."  *  Persistent  effort  during  the  three  years 
since  the  centralized  system  was  inaugurated  has  secured 
the  efficient  cooperation  of  these  local  officers.  ^'AU 
moneys  due  the  state  at  the  expiration  of  the  fiscal  year 
from  delinquent  county  treasurers  have  been  collected,  and 
where  liquor  taxes  collected  and  due  towns  and  cities  have 
been  unlawfully  held  back  the  matter  has  been  followed  up 
and  payment  to  the  local  fiscal  officer  exacted." ' 

The  excise  department  insists  upon  the  strictly  fiscal  char- 
acter of  its  functions,  declining  to  assume  the  responsibility 
of  exercising  discretion  in  the  issue  of  the  certificate  which 
evidences  the  right  to  traffic.     The  commissioner  says : 

From  its  organization,  the  Department  has  maintained  that  the  ap- 
plicant for  a  liquor  tax  certificate  must  assume  the  responsibility  of 
his  own  statements  and  furnish  the  fisurts  which  entitle  him  to  a  cer- 
tificate ;  that  if  he  conforms  to  the  act  in  making  the  requisite  state- 
ments, furnishes  all  the  consents  required,  files  a  bond  which  is  cor- 
rect in  form,  with  the  sufficient  sureties,  and  pays  the  tax,  then  the 
certificate- issuing  officer  'shall  at  once  issue  a  certificate,'  as  specifi- 
cally provided  in  the  act.' 

It  being  manifestly  impracticable  for  the  department,  with 
but  half  a  hundred  active  agents,  to  verify  the  allegations  of 
the  applicants  before  granting  certificates,  its  activities  in 
this  respect  are  remedial  instead  of  preventive.  Of  the 
violations  of  law  reported  by  the  special  agents  in  the  year 
1897-8,  two  hundred  and  eighty-one  were  deemed  of  suffi- 

*  Report^  1899,  p.  2S-6,  ^IbicU 

*  Ripi^rt^  1899,  p.  18. 
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cient  importance  by  the  department  to  be  referred  to  the 
several  district  attorneys  for  criminal  prosecution.*  During 
the  same  year  the  department  brought  177  civil  actions 
against  parties  to  enforce  payment  of  excise  taxes,  for  the 
revocation  of  certificates  improperly  obtained,  etc.*  In  a 
majority  of  these  cases  special  attorneys  were  employed,  to 
represent  the  commissioner.  The  duties  of  the  special 
agents,  therefore,  are  closely  analogous  to  those  of  the 
United  States  internal  revenue  agents.  They  constitute  a 
revenue  constabulary,  the  active  arm  of  the  prosecuting 
authority  in  enforcing  the  penal  sanctions  of  a  revenue 
measure.  Incidentally  they  contribute  to  the  police  enforce- 
ment of  the  law  by  local  officers ;  but  revenue  administra- 
tion is  kept  so  distinct  from  the  functions  of  peace  officers 
that  the  New  York  "special  agent"  system  has  already 
reached  a  degree  of  specialization  which  makes  it  histori- 
cally more  fit  to  survive  than  any  centralized  police  con- 
stabulary. 

III.  Theory. 
The  conditions  conducive  to  centralized  administration  of 
excise  may  be  described  in  one  word — definiteness.  Taxa- 
tion of  the  traffic  wherever  found  leads  more  readily  to 
central  control  of  revenue  administration  than  a  license 
policy,  because  the  operation  of  economic  law  is  more  uni- 
form than  the  exercise  of  official  discretion.  A  settled^ 
policy  as  to  the  amount  of  the  tax  and  its  distribution  con- 
tributes to  the  same  end.  The  most  potent  of  all  causes  of 
efficiency  and  stability  in  centralized  administration  is 
definiteness  in  the  subject  matter  with  which  the  administra- 
tion deals.  Let  it  be  concerned  solely  with  the  excise  on 
liquors  and  specifically  with  the  revenue  arising  therefrom, 

'  Report,  1899,  p.  24. 

'  Ibid,    See,  for  details  as  to  such  proceedings,  Chapter  V. 
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and  an  executive  department  may  be  easily  and  highly 
centralized.  Revenue  administration  being  peculiarly  a 
matter  of  business  as  distinguished  from  police  administra- 
tion, which  depends  largely  upon]  sentiment,  it  lends  itself 
readily  to  the  application  of  business  methods  in  respect  to 
organization  and  concentration  of{authority. 

In  so  far  as  taxation  is  resorted  to^as  a  means  of  regula- 
ting the  traffic,  the  more  efficient*  the  revenue  administra- 
tion the  more  effective  will  be  the  restraint  imposed.  The 
separation  of  revenue  administration  from  police  administra- 
tion may  afford  a  pretext  for  the  neglect  of  police  enforce- 
ment on  a  plea  of  divided  responsibility ;  but  a  division  of 
responsibility,  when  it  is  effectually  made,  should  be  con- 
ducive to  increased  efficiency  in  both  parts.  As  between 
revenue  and  police  administration,  if  one  is  to  be  centralized 
and  one  localized,  the  police  functions  should  be  left  to  the 
local  control  of  every  community  which  is  able  and  willing 
to  discharge  them.  The  centralizing  of  revenue  is  the  more 
natural,  the  more  effectual  and  the  more  likely,  by  setting  an 
example  of  efficiency,  to  elevate  the  general  tone  of  excise 
administration. 
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RESTRICTIVE  LICENSE  ADMINISTRATION 

I.  Development 

Discrimination  among  persons  in  privileges  of  trade 
may  be  made  for  purposes  of  revenue  or  for  purposes  of 
regulation.  When  made  for  purposes  of  regulation  it  is  an 
exercise  of  the  police  power  in  the  broadest  sense.  The 
actual  exercise  of  this  power  by  an  administrative  authority 
remote  from  the  community  affected  is  usually  attended  with 
local  dissatisfaction  in  a  degree  corresponding  to  the  interest 
of  the  people  in  the  restricted  trafHc.  The  old  English 
practice  of  decentralized  administration  re-appeared  or  was 
perpetuated  in  the  New  England  town,  where  licenses  were 
usually  granted  on  recommendation  of  the  selectmen,  and  in 
the  southern  county,  where  they  were  granted  by  the 
justices  in  quarter  sessions.  Centralization  in  this  branch 
of  administration  had  no  marked  development  in  the  United 
States  until  the  peculiar  conditions  of  politics  in  the  larger 
cities  made  it  an  expedient  either  of  good  government  or  of 
partisan  advantage.  A  formal  central  control,  with  little 
actual  efHcacy,  is  frequently  found,  however,  in  colonial 
times. 

A  good  example  of  the  purely  formal  centralization  of 
licensing  authority  in  the  early  period  is  presented  in  Penn- 
sylvania. An  act  of  the  provincial  assembly  passed  in  1710 
provides  as  follows : 

For  preventing  disorders  and  the  mischiefe  that  may  arise  from 

multiplicity  of  public  houses  of  entertainment.    Be  it  enacted^  That 

36  [256 
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no  person  or  persons  whatsoever  within  this  province  shall  hereafter 
have  or  keep  any  public  inn,  tavenii  ale-house,  tippling  house  or 
dramshop,  victualling  house  or  public  house  of  entertainment,  in  any 
county  of  this  province  or  in  the  city  of  Philadelphia,  unless  such 
person  or  persons  shall  first  be  recommended  by  the  Justices  in  the 
respective  county  courts,  and  the  said  city,  in  their  Quarter  Sessions 
or  Court  of  Record  for  the  said  counties  and  cities  respectively,  to 
the  Lieutenant-Governor  for  the  time  being  for  his  license  for  so 
doing,  under  the  penalty  of  five  pounds. ' 

This  formal  centralization  continued  after  the  Revolution, 
the  commonwealth  governor  succeeding  the  colonial  lieuten- 
ant-governor as  the  nominal  grantor  of  the  license.  In  1794 
we  find  clerks  of  quarter  sessions  authorized  to  procure 
licenses,  in  blank,  from  the  secretary  of  the  commonwealth 
to  be  issued  by  the  county  treasurer  to  persons  approved  by 
the  justices.*  In  1807,  signing  by  the  secretary  of  the  com- 
monwealth was  substituted  for  signing  by  the  governor'  and 
in  181 5  all  provisions  for  signing  of  licenses  by  central 
officers  were  repealed.*  The  gradual  abandonment  of  the 
formality  emphasizes  the  formal  character  of  the  control. 

Delaware  illustrates  a  similar  phase  of  formal  centraliza- 
tion. Permission  to  sell  strong  drinks  was  obtained,  in  the 
colonial  period,  ''  by  petition  and  recommendation  from  the 
justices  of  the  court  of  quarter  sessions,  to  his  honor  the 
governor  for  the  time  being,  for  a  license  for  keeping  the 
same."  *  In  this  case  the  old  form  still  lingers,  the  general 
code  providing  for  licenses  to  be  granted  by  the  courts  of 
general  sessions,  but  signed  and  sealed  by  the  governor 
and  the  secretary  of  state.*  In  Pennsylvania  the  disappear- 
ance of  the  central  license  formality  was  followed  in  time  by 

^  Laws  of  1710  (i  Sm,  L,  73).  ^ Laws^  (i794);  ch.  1752. 

»  Ch.  2858.  *  Ch.  4963  (6  Sni,  L,  265). 

»  13  Geo.  //.  •-^.  5.,  1893,  ch.  531. 
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the  relinquishment  of  the  license  revenues  to  local  treasuries. 
In  Delaware,  where  the  form  of  centralization  persists,  fees 
and  penalties  under  the  general  law  accrue  to  the  use  of  the 
commonwealth.' 

These  instances  illustrate  a  plan  of  express  but  nom- 
inal centralization  of  license  authority  where  the  actual 
authority  was  exercised  by  judicial  officers.  Where  the 
licensing  power  was  exercised  in  name  as  well  as  in  fact  by 
the  justices  of  the  peace  it  might  be  supposed  that  the  cen- 
tral executive  could  still  exert  an  efficient  control  through 
the  power  of  appointment  of  justices.  In  its  practical  eflTect 
upon  license  functions,  however,  this  control  was  of  slight 
importance.  The  element  of  deiiniteness  was  wanting. 
License  administration  was  a  minor  incident  in  the  functions 
of  the  justice.  Moreover,  the  traditions  of  the  office  were 
directly  opposed  to  the  principle  of  central  administrative 
control.  The  constant  tendency  of  the  office  was  toward 
responsibility  to  the  people  instead  of  to  the  central  admin- 
istration. 

Nevertheless  it  is  worthy  of  note  that  the  justice  and  the 
sheriiT,  as  formal  representatives  of  the  central  fountain  of 
authority,  carried  that  authority  into  the  domain  not  only  of 
license  but  of  penal  administration.  In  so  far  as  the  magis- 
trate was  empowered  to  direct  the  local  constables,  as  he 
might  in  rural  districts,  he  was  not  only  license  commis- 
sioner but  police  commissioner.  The  office  thus  fore- 
shadowed, in  a  way,  the  union  of  restrictive  and  repressive 
functions  which  is  frequently  found  in  the  police  board  of  a 
modern  city. 

Although  administrative  functions  proper  were  associated 

with  judicial  functions  in  the  justice,  there  were  evidences 

of  a  tendency  to  withdraw  license  administration  from  the 

justice  when  license  was  involved  to  any  considerable  extent 

•i?.  5".,  1893,  ch.  531- 
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with  revenue.  In  South  Carolina,  for  instance,  as  early  as 
1695,  ^be  license  fee  for  sale  of  liquors  generally  was  ;f  5. 
In  1709  we  find  the  fee  regarded  as  a  perquisite  of  the  Gov- 
ernor, and  in  171 1  licenses  were  granted  by  a  board  of  three 
commissioners,*  although  an  act  of  the  same  year,  for  the 
regulating  of  "  Taverns  and  Punch  Rouses,"  provides  that 
any  two  justices  of  the  peace  may  enforce  the  laws  of 
England  against  disorder  therein.*  A  period  of  judicial 
administration  began  in  1741,  but  in  1751  the  Governor 
was  empowered  to  limit  the  licenses  granted ;  *  and  at  the 
close  of  the  century  liquor  licenses  were  granted  by  and  in 
the  discretion  of  the  ''  Commissioners  of  Roads,  in  their 
respective  districts  and  parishes."  ' 

The  assumption  of  a  formal  central  control  of  license  as  a 
mere  check  on  revenue  returns  re-appeared  later  in  Mary- 
land. At  the  time  of  the  Revolution,  licenses  were  granted 
by  the  county  courts,  in  their  discretion,  at  fixed  fees  which 
accrued  to  the  central  treasury.'  In  1828,  it  having  been 
found  difficult  to  secure  definite  accounting  by  local  col- 
lectors, discretion  was  withdrawn  and  "  licenses,"  as  they 
were  still  called,  were  issued  on  prescribed  conditions  by 
clerks  of  court.*  Finally,  resort  was  had  to  formal  centrali- 
zation when,  in  1853,  the  clerks  were  required  to  procure 
blank  licenses  from  the  Comptroller  and  to  account  for 
them  with  the  utmost  strictness.'  The  colonial  plan  of 
license  control  was  thus  revived  with  a  more  practical  pur- 
pose, namely,  the  control  of  revenue. 

In  the  colonial  period  and  for  some  years  after  the  Revolu- 
tion the  principal  officers  of  some  cities  were  appointed  by 

»  E.  L.  Whitney,  J.  H.  U.  Shtdies,  XIII,  104. 

*  Laws  of  South  Carolina  (in  Library  of  Congress.) 

^Laws,  1780,  ch.  24. 

*Ldttos,  Session  0/  1S27,  ch.  117. 

^  LawSf  1853,  ch.  86. 
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the  central  executive  authority.  Mayors  of  cities,  either  in- 
dependently or  in  conjunction  with  their  boards  of  alder- 
men, were  frequently  empowered  to  grant  liquor  licenses. 
In  such  cases  a  partial  administrative  control  of  license  was 
created  which  may  be  regarded  as  somewhat  more  practical 
than  in  the  case  of  administration  by  justices.  In  the  cities 
of  New  York  and  Albany  the  mayor,  recorder  and  alder- 
men had  been  constituted  commissioners  for  collecting  the 
excise  as  early  as  1753/  When  the  excise  system  began  to 
be  associated  with  the  license  system  the  same  general  plan 
was  followed,  with  modifications.  A  complete  license 
system  was  first  instituted  for  the  commonwealth  of  New 
York  in  1788,*  and  it  had  a  distinct  flavor  of  city  centraliza- 
tion. The  mayor  of  Albany  and  the  mayor,  recorder,  alder- 
men and  commonalty  of  Hudson  were  constituted  excise 
commissioners  for  their  respective  cities;  while  the  single 
excise  commissioner  provided  for  New  York  city  four  years 
previously,*  was  now  made  an  appointee  of  the  governor. 
That  the  commissioners  were  endowed  with  license  powers 
as  well  as  powers  of  tax  collection  is  evident  from  the  dis- 
cretion given  them  in  connection  with  the  detailed  regula- 
lations  which  the  law  imposed  upon  the  traffic.  They  were 
required  to  consider  the  necessity  of  the  place  and  the  char- 
acter of  the  person  before  granting  a  tavern  license,  and 
might  also  fix  the  "  duty  of  excise,"  within  prescribed  limits/ 
There  was  thus  worked  out,  especially  in  New  York  city,  a 
potentially  definite  administrative  control  of  license,  before 
the  beginning  of  the  present  century. 

The  policy  of  decentralization  that  followed  with  the 
general  triumph  of  radical  democracy  in  the  United  States 
was  well  illustrated  in  the  license  administration  of  New 
York  city.     At  about  the  time  when  the  mayor  ceased  to 

^Act  ofDtc.  12,  1753.  ■  Laws  of  1788,  ch.  48. 

»  Laws  of  1784,  ch.  37.  *  Laws  e^  1788,  ch.  48. 
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be  an  appointee  of  the  central  administration,  the  license 
administration  was  given  over  to  a  peculiarly  localized  con- 
trol. The  city  fathers  having  "  by  their  petition,  under  their 
corporate  seal,  prayed  for  the  passage  of  the  following  law/' 
it  was  enacted  that  licenses  should  be  granted  and  the  fee  of 
$10  collected  in  the  several  wards  by  the  respective  alder- 
men and  assistants.  No  supervision  of  receipts  and  no  ac- 
counting was  required,  and  the  proceeds  were  directed  to  be 
applied  to  the  ''  support  and  maintenance  of  the  poor  of  the 
city." ' 

II.  Current  Forms 

In  seeking  to  classify  the  various  cases  of  central  control 
of  license  we  shall  find  it  impracticable  to  follow  the  princi- 
ple of  relative  efficiency.  Efficiency  being  the  object  of 
centralization  it  might  be  expected  that  the  more  highly 
centralized  forms  would  be  the  more  efficient.  Actual  effi- 
ciency of  administration  is  so  largely  determined  by  social 
and  personal  conditions  that  it  cannot  be  assumed  from  the 
plan  of  administrative  organization  and  the  character  of  legal 
sanctions.  Direct  central  administration  of  license  was 
formal  while  it  lasted  and  is  now  obsolete.  The  diflferent 
forms  of  central  control  over  the  license  functions  of  the  local 
administration  may  be  grouped  best  with  reference  to  the 
degree  to  which  license  administration  under  central  control 
has  been  specialized. 

Liquor  license  administration  is  intimately  related  to  penal 
police  administration.  The  liquor  traffic,  directly  or  indi- 
rectly, affords  more  occasion  for  attention  from  peace  officers 
than  any  other  activity  in  which  society  is  commonly  con- 
cerned. In  the  United  States  the  two  branches  of  adminis- 
tration, commonly    called  "  license  "  and  •'  police,"  are  so 

^Laws  of  1824,  ch.  215.  As  amended  (1825,  ch.  196),  the  act  practicaUy 
excluded  the  interference  of  the  mayor  with  the  ward-administration  of  the 
respective  aldermen. 
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generally  regarded  as  belonging  together  that  police  boards 
are  frequently  endowed  with  license  functions.  The  result 
is  that  other  subjects  of  police  activity  are  overshadowed^ 
and  a  branch  of  municipal  administration  has  been  developed 
which  might  aptly  be  termed  the  department  for  the  admin- 
istration of  liquor  laws.  Such  consolidated  systems  natur- 
ally fall  into  a  class  distinct  from  simple  license  administra- 
tion and  may  be  considered  separately. 

The  relation  between  license  administration  and  revenue 
administration,  although  naturally  close,  is  of  much  less 
significance  than  that  between  license  and  police.  So  long 
as  license  powers  are  actually  exercised  in  a  discriminative 
way  for  restrictive  purposes,  the  collection  of  the  fee,  even 
though  it  be  so  high  as  to  amount  to  a  considerable  license 
tax,  is  of  secondary  and  even  of  slight  importance  as  com- 
pared with  the  main  object  of  the  administration.  When,, 
on  the  other  hand,  the  excise  is  levied  as  a  tax  with  only 
incidental  restriction,  license  functions  cease  to  be  significant 
and  are  merged  in  revenue  administration.  In  either  case 
the  same  officers  may  discharge  both  functions ;  but  when 
license  officers  also  collect  the  incidental  revenue  their 
revenue  duties  are  so  simple  and  ministerial  as  not  to  com- 
plicate their  functions.  The  administration  of  a  liquor  tax, 
whether  high  or  low,  is  analogous  to  that  of  a  tariflf  on  im- 
ports. The  theoretic  basis  of  a  protective  tariff  is  directly 
opposed  to  that  of  a  revenue  tariff.  Yet  either  may,  in 
practice,  be  made  incidental  to  the  other,  and  the  same  ad- 
ministrative organs  may  be  employed  for  both  purposes. 
A  strict  license  administration  might  rather  be  likened  to  an 
immigration  system  in  which  a  poll  tax  is  imposed  upon  all 
who  enter,  while  some  may  be  excluded  through  the  exer- 
cise of  a  limited  official  discretion.  License  administration 
may  therefore  be  classified,  without  reference  to  revenue 
functions,  but  with  reference  to  its  connection  with  police 
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functions,  into:   (i)  Simple  license  administration,  and  (2) 
License  combined  with  police  administration. 

I.      SIMPLE  UCENSE  ADMINISTRATION 

Central  control  of  license  administration  is  found  chiefly 
in  cities.  Virginia  instituted  in  1890  a  system  of  central- 
ized excise  boards  for  all  the  cities  of  the  commonwealth.' 
A  central  board,  consisting  of  the  auditor,  second  auditor 
and  treasurer,  was  empowered  "  to  elect  for  each  city  in  the 
commonwealth  three  qualified  voters  "  of  the  city,  as  a  local 
board.  The  term  of  the  local  commissioners  was  to  con- 
tinue during  the  pleasure  of  the  central  board,  which  was 
empowered  to  fill  all  vacancies.  Local  commissioners  were 
allowed  a  per  diem  compensation  for  actual  service,  to  be 
paid  from  the  commonwealth  treasury.  The  powers  of  the 
boards  respecting  city  liquor  licenses  were  wide ;  they  "  may 
approve  or  disapprove  the  application  as  it  seems  right  and 
proper  to  do;"  an  ultimate  appeal  from  their  decision 
might,  however,  be  taken  to  the  circuit  court.  The  law  was 
continued,  with  slight  amendments,  for  several  years^  but 
has  recently  been  repealed. 

The  preamble  to  the  act  creating  this  system  sets  forth 
that :  "  There  exists  in  the  cities  of  this  commonwealth  a 
growing  dissatisfaction  with  the  system  under  which  licenses 
for  the  sale  of  ardent  spirits  are  granted;"  and  that  the 
legislature  "  is  disposed  to  surround  the  granting  of  these 
licenses  in  large  municipal  corporations  with  all  the  safe- 
guards suggested  by  an  enlightened  and  progressive  public 
policy."  The  auditor  of  public  accounts,  in  answer  to  an 
inquiry  as  to  the  actual  purpose  and  effect  of  the  plan,  says : 
"  The  Boards  of  Commissioners  of  Excise  were  created  for 
a  special  purpose,  which  does  not  appear  in  the  act  defining 
their  duties.     This  purpose    they  effectually  accomplished 

>  ActofYth,  25,  1890. 
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for  several  years  and  then,  the  conditions  which  had  made 
their  services  useful  having  ceased  to  exist,  they  were  abol- 
ished." '  The  fact  seems  to  be  that  revenue  considerations 
were  dominant  in  the  instituting  of  the  system.  Liquor 
license  taxes  form  an  important  part  of  the  central  revenues 
of  Virginia.  The  general  "license"  act  of  1890,  applying 
to  a  wide  variety  of  pursuits,  provided,  as  previous  tax  laws 
had  provided,'  that  the  liquor  excise  should  be  paid  in  coin, 
United  States  treasury  or  national  bank  notes,*  the  object 
being  to  exclude  coupons  of  Virginia  bonds.  The  central 
control  was  apparently  established  to  insure  the  deposit  of 
the  authorized  currency  before  issue  of  license,  and  thus  to 
prevent  the  shrinkage  of  central  revenue  through  conni- 
vance of  local  ofHcers. 

Central  control  of  city  license  administration  through  a 
simple,  single -headed  commission  is  well  illustrated  in  the 
system  established  by  Missouri  for  the  city  of  St.  Louis. 
"  There  is  hereby  created,"  says  the  law,  "  the  office  of 
excise  commissioner,  who  shall  have  exclusive  authority,  to 
grant  dramshop  licenses;  and  the  commissioner  shall  be 
appointed  by  and  hold  his  office  during  the  pleasure  of  the 
governor."  *  The  law  empowers  the  commissioner  to  judge 
of  the  moral  character  of  the  applicant  for  license,  as  a 
ground  of  refusal  to  grant,  and  to  revoke  any  license  granted 
for  violation  of  the  dramshop  laws.  "  The  excise  commis- 
sioner," writes  his  deputy,  "  has  discretionary  powers ;  he 
can  refuse  a  license  where  the  applicant  has  filled  all  legal 
requiiements  if,  in  his  opinion,  the  applicant  is  not  a  man  of 
good  moral  character  or  .  .  .  will  not  conduct  an  orderly 
house."  *    A  nominal  control  over  the  decision  of  the  com- 

>  Letter  of  Sept.  20,  1898.  »  See  Code  of  Va.  ( 1887)  §  399. 

•  Act  of  March  6,  1890.  *  Act  of  March  1 7,  1893. 

^LetterofSt^i.  17,  1898. 
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missioner  is  provided  by  a  system  of  local  option.  On  the 
financial  side  the  commissioner  and  the  city  collector  serve 
as  mutual  checks.  The  license  tax  is  fixed,  and  accrues  in 
part  to  the  commonwealth  but  chiefly  to  the  city  treasury, 
the  commissioner  collecting,  for  compensation  and  expenses, 
a  separate  fee  of  $3  for  every  semi-annual  license  issued  by 
him.  The  law  contemplates  the  active  cooperation  of  the 
police  with  the  commissioner.  Notice  of  licenses  issued  is 
to  be  given  to  the  head  of  the  police  department.  The  par- 
tial centralization  of  police  control,  although  distinct  from 
the  centralized  license  administration,  is  doubtless  conducive 
to  joint  efliciency.  Nevertheless,  there  is  a  serious  disparity 
between  the  number  of  licenses  issued  by  the  commissioner 
and  the  number  of  special  liquor  taxes  collected  by  the 
United  States  internal  revenue  officers.*  The  commissioner 
acknowledges  the  uniform  support  of  the  courts  in  prosecu- 
tions made ;  but  finds  that  "  a  large  force  of  deputies  and 
detectives,  under  the  immediate  charge  of  the  Commis- 
sioner," is  necessary  in  making  cases.' 

Baltimore  presents  a  well-developed  system  of  simple 
license  administration  by  a  centrally  appointed  board.  The 
board  consists  of  three  commissioners  appointed  by  the 
governor,  with  the  approval  of  the  senate,  for  a  term  of  two 
years.'  As  in  the  case  of  the  license  commissioner  in  St. 
Louis,  it  is  not  even  required  that  these  commissioners  shall 
be  residents  of  the  city.  No  specific  power  of  removal  is 
given  the  governor  by  the  Maryland  law.  The  salaries  of 
the  commissioners,  as  well  as  ''all  salaries  and  expenses 
necessarily  incident  to  the  business  of  the  board,"  are  paid 
by  the  city  of  Baltimore.  The  authority  of  the  board  in 
thus  binding  the  city  extends  to  the  appointment  of  such 

*  F.  H.  Wines,  in  Tht  Liquor  Problem,  p.  337. 

»  Rtpori,  Jan.  i,  1895.  '  Maryland  Laws  of  1892,  ch.  13. 
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clerks  as  it  may  need  and  to  the  fixing  of  their  salaries.  The 
license  discretion  of  the  board  is  practically  unlimited.  It 
may  also  revoke  any  license  on  the  usual  grounds  "  if  suffi- 
cient cause  shall  at  any  time  be  shown  or  proof  be  made  to 
the  said  board."  *  For  the  purposes  of  all  legal  hearings  and 
inquiries  it  may  issue  summons,  administer  oaths  and  re- 
quire the  cooperation  of  the  city  police  in  the  service  of 
summons.  Here  again  the  police  administration  is  separ- 
ately centralized. 

The  tone  of  a  centralized  branch  of  local  administration 
naturally  depends  upon  the  tone  of  the  administrative  head. 
A  prominent  citizen  of  Baltimore  writes,  in  answer  to  in- 
quiry :  "  The  liquor  license  commissioners  under  the  aid 
regime  here  were  always  unscrupulous  and  usually  disrepu- 
table politicians:  since  1895  ^^7  ^^ve  been  politicians,  but 
of  much  better  antecedents  and  reputation.  ...  It  is 
usually  easy  now  to  get  licenses  refused  when  there  is  strong 
opposition  in  the  neighborhood."  * 

2.     LICENSE  COMBINED  WFTH  POLICE  ADMINISTRATION 

An  excise  board  for  the  metropolitan  police  district  was 
constituted  by  the  legislature  of  New  York  in  1866.*  It 
consisted  of  the  five  commissioners  of  the  metropolitan 
sanitary  district  and  the  four  commissioners  of  metropolitan 
police.  The  sanitary  commission  was  made  up  of  three 
residents  of  New  York  city  and  one  resident  of  Brooklyn, 
appointed  by  the  Governor,  together  with  the  health  officer 
of  the  port  of  New  York.*  The  police  commissioners, 
originally  appointed  by  the  Governor,^  were  at  this  time 
elected  by  the  legislature/    The  excise  board  thus  consti- 

'  Laws  of  1890,  ch.  343. 

^LeUer  ofC,  J.  Bonaparte,  Sept.  19,  1898. 

•  Laws  of  1866,  ch.  578.  *  Imws  of  1866,  ch.  74. 

^  Laws  of  1857,  ch.  569.  *  Laws  of  1864,  ch.  41. 
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tuted  was  identical  with  the  metropolitan  board  of  health 
which  had  been  established  a  few  weeks  earlier ; '  while  its 
territorial  jurisdiction  included  the  entire  metropolitan 
police  district*  with  the  exception  of  the  county  of  West- 
chester. 

The  excise  board  was  given  the  powers  exercised  under 
the  general  license  law  of  1857  by  the  several  county  boards, 
including  discretion  as  to  persons,  places  and  fees,  the  limits 
of  fees  in  the  city  being  $30  and  $250.'  In  addition,  the 
metropolitan  excise  board  was  given  authority,  not  granted 
in  the  general  law,  to  license  places  for  the  sale  of  liquors 
"to  be  drunk  on  the  premises,  the  same  not  being  inns, 
taverns  or  hotels."  It  could  also  appoint  an  inspector,  at  a 
salary  of  $2000,  and  employ  attorneys  to  prosecute  viola- 
tions. All  fees  and  penalties  collected  were  to  be  credited 
to  the  metropolitan  police  department. 

One  of  'the  authors  of  the  metropolitan  excise  law  states, 
in  answer  to  inquiry,  that  it  was  enacted  i35>t  on  account  of 
local  official  corruption,  but  simply  on  account  of  the  indiffer- 
ence of  local  authorities  to  the  enforcement  of  law.  OfHcial 
zeal  in  local  administration  could  hardly  have  been  expected 
in  excise  matters  when  the  privilege  of  self-government  had 
been  withdrawn  in  nearly  all  other  important  branches  of 
city  administration.  The  centralized  excise  system  was  a 
logical  concomitant  of  the  other  parts  of  the  "  metropoli- 
tan" scheme,  and  it  disappeared  with  them  in  1870.* 

The  most  elaborate  development  of  central  control  of 
joint  police  and  license  administration  is  found  in  Boston, 
and  one  or  two  other  cities  of  Massachusetts.  The  organi- 
zation and  police  powers  of  the  Boston  board  of  police  are 
concisely  set  forth  in  the  words  of  the  constituent  act:  ^ 

*  Laewi  of  1866,  ch.  74.  «  Sec  Chapter  III.  »  Laws  of  1857,  ch.  628. 

*  Laws  of  1870,  ch.  175.  »  Acts  of  1885,  ch.  323.  £^^' 
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The  governor  of  the  commonwealth  with  the  advice  and  consent  of 
the  council  shall  appoint  from  the  two  principal  political  parties 
three  citizens  of  Boston  .  .  .  who  shall  constitute  a  board  of  police 
for  said  city.  .  .  .  One  member  of  said  board  shall  be  designated 
by  the  governor  as  chairman.  .  .  .  The  full  term  of  office  shall  be 
five  years.  .  .  .  The  members  of  said  board  may  be  removed  by 
the  governor  with  the  advice  and  consent  of  the  council  for  such 
cause  as  he  shall  deem  sufficient  and  shall  express  in  the  order  of 
removal.  .  .  .  The  board  of  police  shall  have  authority  to  appoint 
and  establish  and  organize  the  police  of  said  city  of  Boston  and 
make  all  needful  rules  and  regulations  for  its  efficiency.  ...  All 
expenses  shall  be  paid  by  the  city  of  Boston  upon  the  requisition  of 
said  board.  The  board  of  police  shall  make  a  detailed  report  of  its 
doings  quarterly  to  the  mayor  of  said  city  and  annually  to  the  gov- 
ernor of  the  commonwealth.  ...  In  case  of  tumult,  riot  or  violent 
disturbance  of  public  order  the  mayor  of  said  city  shall  have,  as  the 
exigency  in  his  judgment  may  require,  the  right  to  assume  control, 
for  the  time  being,  of  the  police  of  the  said  city. 

The  license  powers  of  the  board  are  defined,  in  the  main, 
by  general  laws  and  include  full  discretion  as  respects  per- 
sons and  places  as  well  as  the  power  of  revocation  for  cause.^ 
Administrative  discretion  as  to  number  of  licenses  is  quali- 
fied, nominally  by  local  option,  and  positively  by  statutory 
limitation  of  the  number  of  licenses  according  to  population. 
The  "  metropolitan  "  system  in  Boston  was  established  in 
obedience  to  a  strong  popular  demand  for  efKcient  enforce- 
ment of  liquor  laws.  The  license  regime  inaugurated  i» 
Massachusetts  in  1875  after  prohibition  had  reigned,  if  not 
ruled,  for  a  generation,  was  difficult  of  enforcement  This 
was  especially  the  case  in  cities,  where  illicit  traffic  had 
flourished  in  the  face  of  prohibitory  laws.  License  adminis- 
tration in  cities  was  committed  to  the  mayor  and  aldermen, 
with  the  option  given  them  of  appointing  special  license 

^Acts  of  1875,  ch.  99;  Pttblic  Statutes^  ch.  100. 
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commissioners.*  In  Boston,  license  commissioners  were  ap- 
pointed and  served  as  a  separate  board  until  1878.  Legis- 
lative control  was  freely  exercised.  The  edition  of  "Statutes 
and  Ordinances"  of  Boston  for  1876  contains  this  sugges- 
tive note  as  to  license  regulations:  "These  acts  are  not 
included  in  this  digest,  as  they  are  liable  to  be  changed 
from  year  to  year  both  in  form  and  substance."  In  1878 
the  police  administration  of  Boston,  which  had  previously 
been  under  the  immediate  control  of  the  mayor  and 
aldermen,  was  committed  to  a  new  local  board  of  police 
commissioners.*  The  same  act  transferred  to  this  board 
the  powers  of  the  license  commissioners.  The  result- 
ing administration  of  liquor  laws  was  extremely  lax.  "  For 
three  consecutive  years  the  common  council  of  Boston  had 
a  *  committee  on  police '  which  had  to  deal  with  the  confir- 
mation of  gentlemen  appointed  as  members  of  the  police 
commission,  with  all  appropriations  for  police  purposes  and 
with  all  matters  of  city  legislation  relating  to  police,  and 
during  the  whole  three  years  that  committee  was  composed 
of  two  retail  liquor  dealers  and  another  member  in  full 
sympathy  with  the  interest."  3  A  Citizens*  Law  and  Order 
League  was  organized  in  1882,  "  to  secure  a  better  enforce- 
ment of  the  restrictive  features  of  existing  laws  for  the  regu- 
lation of  the  liquor  traffic."  The  re-establishment  and 
extension  of  the  general  commonwealth  control  of  local 
police  was  strongly  urged.  The  Boston  police  bill  was 
accepted  as  a  compromise.  The  system  thus  instituted  has 
stood  practically  unchanged,  and  seems  at  present  to  be 
more  strongly  established  than  ever. 

^  Acts  of  iZ-JS^  ch.  99. 

^Acto/May  14,  1878,  ch.  244. 

*  BuUtHn  of  Law  and  Order  League^  June,  1892.  See  also  The  Liquor 
ProbUmy  p.  191,  and  testimony  of  H.  H.  Faxon  and  others  before  the  Legislative 
Committee  on  the  Hquor  law,  Feb.  23,  1882. 
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The  permanency  of  this  plan  in  Boston  makes  it  a  peculiarly 
valuable  object  of  study  with  respect  to  the  relations  of  cen- 
tralized license  and  police  administration.  In  the  matter  of 
license  administration  proper,  the  question  of  local  sentiment 
is  of  primary  importance.  A  central  control  having  been 
established  to  obviate  the  evil  effects  of  local  influences,  the 
question  is  presented  whether  or  not  the  better  element  of 
the  community  will  find  its  wishes  also  flouted  by  an  irre- 
sponsible bureaucracy?  On  the  general  question  of  license 
or  no-license  the  city  votes  as  a  whole ;  and  there  has  seldom 
been  room  for  doubt  as  to  the  result  in  Boston.'  The 
unofficial  analysis  of  the  vote,  showing  opposition  to  the 
saloon  in  certain  sections,  backed  by  personal  remonstrance 
against  the  grant  of  license  on  the  part  of  residents,  has  had 
influence  with  the  board  in  the  distribution  of  licenses.  The 
Dorchester  district  had  30  saloons  in  1885;  in  1895  ^^ 
number  had  been  reduced  to  3.  Other  influences,  however, 
enter.  The  statutory  limitation  of  the  number  of  licenses  to 
I  for  every  500  of  population  *  has  not  only  reduced  the 
number  of  saloons,  but  has  by  practical  implication  fixed  a 
minimum  as  well  as  a  maximum.  Active  local  sentiment 
may  expel  saloons  from  the  Back  Bay  residence  district,  but 
a  passive  local  sentiment  is  compelled  to  receive  a  corre- 
sponding excess  in  the  North  End.'  In  consequence  of  the 
rigid  limitation,  renewals  are  the  rule  and  the  right  of 
transfer  becomes  a  valuable  one. 

The  union  of  license  and  police  functions  in  a  centralized 
board  has  given  rise  to  much  controversy  apart  from  the 
general  question  of  centralized  administration.  One  of  the 
commissioners  on  the  Boston  board  of  police,  speaking  for 
the  board,  has  expressed  his  conviction  that  a  union  of  some 

^The  vote  in  1897,  a  fairly  typical  one,  was:  Yes,  43,719;  No,  26,177. 

*Ac^o/iSSS,  ch.  340. 

•  C/.  "  SubsHtutesfor  the  Saloon,"  Prof.  F.  G.  Peabody,  Forum,  July,  1896. 
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sort  is  essential  to  efficient  license  administration.  General 
experience  confirms  this  opinion.  Massachusetts  herself  has 
recently  illustrated  this  view,  without  reference  to  centraliza- 
tion, by  transferring  the  police  administration  of  the  city  of 
Lowell  to  the  license  commission,  and  providing  that  the 
commission  should  be  known  as  "  the  board  of  police."* 
The  policy  is  not  peculiar;  the  manner,  only,  is  striking. 
The  result,  also,  seems  fairly  typical,  in  kind  if  not  in  degree, 
if  we  may  credit  the  testimony  of  the  board  in  its  report 
two  years  later,  as  follows :  * 

The  conduct  of  the  liquor  traffic  has  in  the  past  been  a  source  of 
anxiety  and  trouble  to  the  police  department ;  but  during  the  in- 
cumbency of  the  Police  Board  the  laws  governing  the  traffic  have 
been  strictly  and  impartially  enforced,  and  not  a  single  violation  of 
the  law  by  a  licensed  dealer  has  occurred. 

The  estimated  population  of  Lowell  in  1897  was  go.ooo. 
The  records  of  the  police  board  in  Boston  show  in  a  graphic 
way  the  extent  to  which  the  liquor  traffic  is  involved  in  the 
work  of  the  police.  The  following  figures  are  taken  from 
the  annual  reports  of  the  board  to  the  governor : 


Total  Arrests 

Assault..... 

Dnmkenness 

Violation  of  liquor  Law 

Total 


1894 

1895 

1896 

1897 

42,035 

42,534 

48,796 

45»659 

2,888 

2,702 

26,185 

683 

3,098 

31,200 

500 

2,976 

29.643 
242 

28,599 

29,570 

34,798 

32,861 

Thus,  on  an  average,  about  70  per  cent,  of  the  arrests  made 
are  closely  connected  with  the  sale  and  use  of  intoxicating 
liquors.     In   this  table  several  minor  classes  of  cases  are 

^Actsofi^S,  ch.  187. 

*  Report  of  the  Lowell  Board  of  Police,  1897. 
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omitted,  which  might  be  included  as  more  or  less  closely 
related  to  the  liquor  traffic.  It  is  believed  that  this  omission 
substantially  offsets  the  error  of  excess  arising  from  the  in- 
clusion of  all  cases  of  assault. 
/  The  results  of  centralized  administration  in  Boston  in  both 
its  restrictive  and  its  repressive  branches  may  be  estimated 
from  the  data  contained  in  the  reports  of  the  board  of 
police,  from  other  official  declarations,  from  the  testimony  of 
private  persons  and  from  personal  observation.  The  reports 
of  the  board  indicate  a  great  improvement  in  the  respect 
for  law  shown  by  licensed  dealers.  In  1886,  the  first  year  of 
the  centralized  control,  267  complaints  were  filed  against 
licensees,  of  which  108  resulted  in  the  forfeiture  of  the 
license.  In  1896  there  were  but  12  complaints,  with  3 
forfeitures.  The  figures  of  complaints  in  other  recent  years, 
viz.,  26  in  1894,  20  in  1895,  ^^^  15  in  1897,  indicate  a 
steady  decrease  which  is  quite  out  of  proportion  to  the 
reduction  in  number  of  licenses  resulting  from  the  limitation 
.  law.  The  reports  show  a  corresponding  improvement  in 
'  judicial  procedure — an  improvement  which  had  been  sought 
without  practical  result  through  repeated  legislative  man- 
dates, as,  for  instance,  the  requirement  that  cases  must  pro- 
ceed to  trial  and  judgment.*  Effective  special  measures 
have  been  adopted  for  the  repression  of  illicit  traffic.  Here 
the  board  found  its  police  powers  peculiarly  serviceable.  In 
189s  a  "Jicjuor  squad,"  comprising  one  captain  of  police^ 
one  sergeant  and  fifteen  men,  "  selected  with  especial  refer- 
erence  to  the  efficient  performance  of  this  duty,"  was  set 
apart  by  the  board  for  service  specifically  in  the  enforcement 

'  " ' —      'Hie  report  for  1896  says:  "  There  are  few 

Tooms  in  Boston,  no  open  houses  of  ill 
gambling  house  doing  business  anywhere 

,  and  prior  mcts  referred  to.    Cf .  The  Liquor  Problem^ 
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in  the  city — which  is  largely  due  to  the  energy  and  excellent 
work  of  this  squad." 

While  allowance  must  be  made  for  unconscious  color  in 
this  interested  testimony,  the  general  proposition  that  the 
liquor  laws  are  well  enforced  is  supported  by  testimony  from 
critical  sources.  In  1892  the  Citizens'  Law  and  Order 
League  of  Massachusetts  put  forth  this  statement  concerning 
Boston :  "  Liquor  licenses  are  no  longer  granted  or  refused 
according  as  the  applicant  has  or  lacks  political  influence. 
Members  of  the  force  no  longer  rely  upon  *  political  pull  *  for 
promotion,  but  understand  that  faithful  service  in  the  execu- 
tion of  all  the  laws  is  the  only  road  to  a  more  desirable 
place.  ...  It  is  by  far  the  best  police  system  to  be  found 
in  any  large  city  in  this  country."  *  Perhaps  the  best 
attestation  to  this  testimony  is  the  fact  that  this  league, 
which  for  ten  years  had  been  active  in  promoting  legislation 
and  administration  to  restrain  the  liquor  trafHc,  has  now 
practically  gone  out  of  existence.  Temperance  organiza- 
tions are  still  active  in  Boston ;  but  the  administration  of  the 
laws  has  ceased  to  be  their  most  pressing  concern.  Their 
leaders  admit,  in  1898,  that,  although  there  is  room  for  im- 
provement, the  liquor  laws  in  general  are  better  enforced 
than  ever  before.  — 

The  city  government  of  Boston  is  usually  in  the  hands  of 
the  party  opposed  to  that  which  controls  the  commonwealth 
government,  and  opposed,  also,  by  its  general  principles,  to 
centralization.  When  William  E.  Russell,  the  only  repre- 
sentative of  that  party  who  has  occupied  the  office  of  gov- 
ernor since  1883,  was  elected  governor  in  1890,  he  mani- 
fested hostility  to  the  plan  of  control  of  Boston  police. 
Unquestionably  there  were  grounds  for  criticism  at  that 
time  which  have  since  been  removed,  although  Governor 
Russell  himself  could  secure  but  littie  improvement,  owing 

^  Bulletin  of  the  Tenth  Annual  Meeting, 
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to  the  political  opposition  of  both  council  and  legislature. 
The  general  tone  of  the  commonwealth  government  of 
Massachusetts  is  high,  despite  the  fact  that  one  party  is 
reasonably  sure  of  continued  control.  To  Governor  Fred- 
erick T.  Greenhalge  is  due  great  credit  for  the  efficiency  of 
the  Boston  police  board.  In  1894,  acting  against  partisan 
pressure  and,  as  was  generally  recognized,  for  the  betterment 
of  the  local  administration,  he  appointed  as  chairman  of  the 
board  a  gentleman  of  the  opposition  party,  supplanting  a 
member  of  his  own  party.  In  his  address  to  the  legislature 
of  1896,  Governor  Greenhalge  said: 

The  board  of  police  in  Boston  gives  a  large  measure  of  security  and 
order  to  the  city.  If  the  always  vexatious  question  of  liquor 
licenses  could  be  placed  upon  some  impersonal  and  non-partisan 
basis  a  great  advance  might  be  made,  consistent  with  and  supported 
by  public  opinion.  If  every  applicant  could  be  graded  or  rated  in 
such  a  way  as  to  give  weight  to  character,  to  previous  histoiy  or 
record,  to  location  and  similar  features,  the  struggle  for  licenses 
might  be  relieved  from  some  of  its  more  objectionable  features.  In 
fact,  though  a  suggestion  of  civil  service  rules  in  such  cases  might 
seem  ironical,  some  system  which  would  eliminate  political  and 
pernicious  influences  is  to  be  desired. 

Friction  between  the  city  government  and  the  police 
board  has  been  pronounced,  at  times.  Mayor  Mathews 
complained,  in  his  elaborate  valedictory  address,  that  the 
withdrawal  of  police  control  from  the  city  authorities  inter- 
fered with  the  proper  enforcement  of  ordinances.  "The 
transfer,"  he  continues,  **  of  a  purely  local  concern,  such  as 
the  police  force  of  a  city,  to  the  control  of  the  common- 
wealth is  a  violation  of  the  principle  of  local  self-government 
and  a  constant  source  of  irritation  to  the  people.  The  gain 
in  efficiency,  if  any,  is  not  commensurate  with  the  breach  of 
principle."  ^     Since  the  administration  of  Mayor  Mathews 

1  The  City  Government  of  Boston^  by  Nathan  Mathews. 
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there  has  been  less  friction.  His  implied  admission  of  an 
increased  efficiency,  owing  to  central  control,  is  generally 
endorsed  as  a  fact.  His  present  successor,  Mayor  Quincy, 
has  courteously  given  an  informal  expression  of  his  views  on 
the  subject,  substantially  as  follows :  ^ 

I  am  free  to  say  that,  under  the  present  board,  police  administra- 
tion has  been  better,  the  laws  have  been  more  strictly  enforced,  good 
order  has  been  more  generally  maintained  than  under  the  old 
system.  When  the  tone  of  the  state  government  is  higher  than  that 
of  the  city  government,  centralized  police  administration  is  the  better 
system.  The  strictly  police  functions  are  more  properly  a  state 
affair  than  most  of  the  other  departments  of  city  government.  The 
artificial  limit  placed  by  law  upon  the  number  of  licenses  to  be 
granted  gives  rise  to  a  pressure  upon  the  board,  as  a  liquor  license 
board,  that  tends  to  demoralize  the  whole  system.  The  police 
board  would  be  less  exposed  to  corrupting  influences  if  license  func- 
tions were  set  off  from  it — but  to  confer  license  powers  on  a  board 
locally  chosen  would  produce  less  satisfactory  results  than  the  present 
plan.  The  qualifications  should  be  prescribed  by  law  and  the  fee 
fixed  high  enough  to  limit  the  number  naturally. 

The  license  laws  of  Massachusetts  being  stringent  in  a 
high  degree,  their  enforcement  would  presumably  be  diflS- 
cult,  especially  in  the  metropolis.  A  tour  of  the  saloons  of 
the  First  Police  Division,  comprising  the  Italian  quarter  and 
the  most  active  section  of  the  water-front,  during  holiday 
week,  leads  one  to  the  conclusion  that  the  law  is  enforced  in 
Boston  with  great  punctiliousness,  while  relations  of  mutual 
respect  subsist  between  the  police  and  the  people.  The 
night-  and  Sunday-closing  laws  seem  to  be  well  observed. 
In  the  matter  of  illicit  traffic  the  manifest  thoroughness  of 
police  surveillance  indicates  that  the  reports  of  the  police 
board  correctly  reflect  the  actual  situation.  In  general, 
comparative  statistics  of  arrests  for  different  periods  are  not 

^ Interview^  Feb.  ii,  1898. 
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to  be  trusted.  Fewer  arrests  may  mean  only  that  the  town 
is  run  on  the  "  wide  open  "  policy.  The  decrease  in  arrests 
for  "  violation  of  liquor  law"  as  shown  in  the  table  on  page 
51,  seems,  however,  only  a  fair  indication  of  increased  police 
efHciency,  especially  since  the  organization  of  the  "  liquor 
squad." 

The  attempts  of  the  friends  of  "  law  and  order,"  to  extend 
the  Boston  plan  to  smaller  cities  has  elicited  a  discussion  of 
the  merits  of  the  system  as  a  general  scheme  aside  from  its 
application  to  a  metropolitan  district.  The  most  notable  of 
these  attempts  was  that  which  resulted  in  establishing  the 
Fall  River  board  of  police  in  1894.*  The  division  in  the 
legislature  on  the  passage  of  the  Fall  River  bill  was  closely 
on  party  lines,  about  two-thirds  of  each  house  sustaining  it. 
Three  of  the  five  representatives  from  Fall  River  were  ranged 
with  the  minority  against  the  bill.  The  minority  urged  that 
the  motive  behind  the  proposition  was  not  good  government, 
but  partisan  advantage  through  centralization ;  that  the  pro- 
position was  un-American  and  un-democratic  in  making  the 
city  the  ward  of  the  commonwealth :  "  If  she  bums  her  fin- 
gers," they  said,  "  let  her  learn  to  keep  them  out  of  the  fire." 
The  majority  replied  that  the  plea  for  local  self-government 
was  out  of  place  when  the  city,  through  its  constituted 
authorities,  set  aside  sovereign  laws  of  the  commonwealth ; 
that  the  "  best  element"  of  the  city  were  at  the  mercy  of  the 
"  rum  element,"  and  that  the  right  to  be  clean  and  pure  was 
a  divine  right,  to  be  guaranteed  by  the  commonwealth.  An 
opponent  of  the  bill,  admitting  that  the  liquor  interest  bad 
demoralized  the  city  government,  contended  that  the  liquor 
traffic  and  not  the  entire  police  of  the  city  should  be  subjected 
to  centralized  administrative  control.  A  Boston  senator,  on 
the  other  hand,  avowed  that,  having  been  brought  up  in  the 

^  Acts  of  \^^^  ch.  351. 
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liquor  business  and  followed  it  in  the  city  for  many  years,  he 
"  never  felt  safer  or  more  secure"  than  under  the  police  com- 
mission appointed  by  the  governor;  instead  therefore  of 
attempting  merely  to  eliminate  the  liquor  license  administra- 
tion from  local  politics,  he  would  vote  broadly  to  emancipate 
local  politics  from  the  liquor  traffic'  Amendments  proposed 
with  a  view  to  making  the  effect  of  the  act  conditional  upon 
its  acceptance  by  the  voters  of  the  city  were  rejected.*  A 
separate  proposition  to  establish  boards  of  license  commis- 
sioners, to  be  appointed  by  the  governor,  in  cities  generally 
was  also  seriously  discussed  in  the  legislature.^ 

The  expediency  and  the  limits  of  central  intervention,  in 
city  license  and  police  administration,  were  lucidly  discussed 
by  Governor  Greenhalge  in  his  veto  message  on  a  measure, 
passed  by  his  own  party  in  the  legislature,  to  establish  a 
miniature  Boston  board  of  police  in  the  city  of  Holyoke. 
The  following  is  an  excerpt:* 

It  is  clear  that  the  govemor  must  always  come  to  this  task  under 
disadvantages.  He  can  seldom  have  persona]  knowledge  of  the 
candidates ;  he  must  depend  upon  others,  who  are  often  partisans 
or  interested  parties,  for  information ;  his  judgment  must  often  be  at 
second  hand.  But  the  important  principle  of  local  self-govern- 
ment— the  autonomy  of  city  or  town — is  a  material  factor  in  this 
inquiry.  Every  citizen  may  claim  the  right  of  trial  by  a  jury  of  the 
vicinage^  and,  while  the  guardians  of  the  public  peace  are  agents  of 
the  commonwealth,  it  has  always  been  deemed  best,  except  in  special 
extraordinary  cases,  that  they  should  be  selected  by  the  local  author- 
ities who  have  the  best  means  of  knowing  their  qualifications,  and 
that  those  who  have  the  best  means  of  observing  the  manner  in  which 
officials  discharge  their  duty  should  have  the  power  of  appointment 

^  BosUm  Herald:  Daily  reports  of  legislative  proceedings^  March  and  April, 
1894. 
^Journals  :  Senate  and  House ,  April,  1894. 
*  Boston  Transcript,  May  a,  1894. 
^  Special  Messa^Sf  1895. 
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and  removal.  The  case  of  the  city  of  Holyoke  does  not  seem  to  be 
analogous  to  that  of  the  city  of  Boston  or  of  the  city  of  Fall  River. 
The  former  is  not  only  the  city  of  Boston,  but  may  be  regarded  as  in 
a  certain  degree  the  city  of  Massachusetts,  in  which  many  persons  not 
legal  citizens  thereof  have  vast  property  or  business  interests,  and 
which  every  citizen  of  Massachusetts  visits  more  or  less  frequently  and 
in  which  all  take  peculiar  and  profound  interest.  In  the  city  of  Fall 
River  the  friends  of  law  and  order  appeared  for  a  time  to  be  unable 
to  make  head  against  selfish  and  demoralizing  influences,  and  were 
compelled  to  ask  the  aid  of  the  commonwealth  to  assist  them  in  the 
great  and  unusual  emergency.  The  city  of  Holyoke  appears  to  have 
within  itself  the  vital  and  recuperative  energy  requisite  to  effect  its 
own  complete  deliverance. 

The  validity  of  the  Boston  police  law  was  tested  in  a  case 
which  arose  involving  the  authority  of  the  board  to  grant 
licenses  for  certain  occupations  previously  licensed  by  the 
local  authorities.  The  Supreme  Judicial  Court,  in  its  opin- 
ion, discussed  the  question  of  rights  of  local  government  in 
part  as  follows:' 

The  several  towns  and  cities  are  agencies  of  government  largely 
under  the  control  of  the  legislature.  The  powers  and  duties  of  all 
the  towns  and  cities  except  so  far  as  they  are  specificaUy  provided 
for  in  the  constitution  are  created  and  defined  by  the  legislature, 
and  we  have  no  doubt  that  it  has  the  right  in  its  discretion  to  change 
the  powers  and  duties  created  by  itself  and  to  vest  such  powers  and 
duties  in  officers  appointed  by  the  governor  if  in  its  judgment  the 
public  good  requires  this,  instead  of  leaving  officers  to  be  elected  by 
the  people  or  appointed  by  the  municipal  authorities. 

License  powers  are  in  some  cases  committed  to  police 
boards  consisting  only  in  part  of  commissioners  appointed 
by  the  central  executive.  In  Kansas  City,  Missouri,  the 
board  consists  of  the  mayor  for  the  time  being  and  two 
other   persons   appointed  by  the  governor  for  three-year 

1  Commonwealth  z/.  Plaisted,  148  Mass,^  375. 
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terms  and  removable  by  him.  By  a  separate  provision  of 
the  Kansas  City  charter,  this  police  board  is  authorized  to 
grant  dramshop  licenses.  The  license  powers  of  this  board 
are  substantially  the  same  as  those  of  the  excise  commis- 
sioner in  St.  Louis.  Both  discharge  functions  committed, 
by  the  general  liquor  license  law  of  the  commonwealth,  to 
the  county  court.* 

This  plan  of  police  organization  has  existed  in  Kansas 
City  since  1875.  The  freeholders'  charter  of  1889  em- 
bodied the  provision  for  central  appointment.  In  1898  an 
amendment  to  the  charter  was  proposed  by  the  common 
council,  repealing  this  provision,  substituting  commissioners 
elected  by  the  voters  of  the  city,  and  also  creating  a  separate 
excise  board.  Injunction  proceedings  were  begun  to  stop 
the  vote  on  the  ground  of  the  unconstitutionality  of  the  pro- 
posed repeal  by  the  city  of  a  commonwealth  law.  The 
proceedings  were  dropped,  however,  and  the  proposed 
amendment  was  defeated  at  the  polls.'  The  people  pre- 
ferred the  continuance  of  central  control.  This  is  not  to  be 
interpreted  as  popular  support  of  strict  administration. 
Neither  is  it  a  matter  of  partisan  predilection,  for  the  city 
usually  elects  a  mayor  of  a  party  opposed  to  that  which 
controls  the  commonwealth  government.  It  is  generally 
understood  that  a  lax  administration  of  liquor  laws  prevails 
in  Kansas  City,  and  the  voters  prefer  that  it  continue  so. 
Comparative  freedom  of  the  liquor  traffic  offers  double 
advantage  to  the  commercial  interests  involved  in  it. 
Kansas  City,  Kansas,  the  largest  city  of  that  prohibition 
commonwealth,  is  just  across  the  border.  Part  of  the 
boundary  line  betweeen  the  two  commonwealths  runs 
through  the  heart  of  one  great  commercial  organism.     The 

»iVi>.i?.5".(i889),  §4572. 

'  Letter  of  Yl,  C.  Ward,  Police  Commissioner,  Sept.  21,  1898. 
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ban  placed  upon  the  traffic  west  of  the  line  puts  a  premium 
on  commercial  activity  where  it  is  permitted  and  tends  to 
make  the  liquor  interest  aggressive  and  dominant.  At  the 
same  time,  the  inevitable  springing  up  of  "joints"  for  illicit 
traffic,  which  is  always  found  in  urban  territory  under  pro- 
hibitory laws,  incites  an  unholy  rivalry  on  the  part  of  un- 
licensed traffic  east  of  the  line.  A  well  informed  corres- 
pondent residing  in  Kansas  City,  Kansas,  writes :  "  If  such 
a  thing  is  possible,  the  license  law  on  that  side  of  the  line  is 
more  loosely  enforced  than  is  the  prohibitory  one  on  this 
side." '  Low  local  standards  of  liquor  law  enforcement  seem 
to  prevail  in  this  case  against  the  theoretic  efficiency  of  a 
centralized  administration ;  and  the  support  given  the  cen- 
tralized administration  by  the  local  electorate  indicates  that 
the  reason  of  this  failure  is  the  fact  that  central  standards 
and  local  standards  are  practically  in  accord. 

Centralized  systems  are  subject  to  the  vicissitudes  of  party 
politics,  especially  in  the  west,  where  waves  of  radicalism 
extend  to  the  whole  field  of  legislation.  In  Nebraska  a 
board  of  fire  and  police  commissioners  was  created  for 
Omaha  in  1887,'  consisting  of  three  electors  of  the  city,  to 
be  appointed  by  a  central  board  consisting  of  the  governor, 
the  commissioner  of  public  lands  and  buildings  and  the 
attorney-general,  and  to  be  subject  to  removal  by  the  same 
authority.  To  this  board  of  fire  and  police  commissioners 
was  also  committed  the  license  administration.  The  motive 
of  the  enactment  seems  to  have  been,  at  least  in  part,  a 
desire  for  efficient  administration ;  and  this  object  was,  in  a 
considerable  measure,  realized.  In  1897,  a  new  party  having 
come  into  control  of  the  commonwealth  government,  the 
board  of  fire  and  police  commissioners  was  reorganized  with 
a  membership  consisting  of  the  mayor  and  four  appointees 

*  LeUer  of  Feb.  12,  1898.  «  Laws  of  1887,  ch.  lo. 
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of  the  governor.'  At  the  same  session  a  new  board  of  fire 
and  police  commissioners,  which  was  also  endowed  with 
license  powers,  was  created  for  the  city  of  Lincoln,  to  consist 
of  three  persons  appointed  by  the  governor.'  Elaborate 
provision  was  made  for  complaints  and  discipline,  as  follows : 
For  official  misconduct  the  governor  may  remove  any  of  said  com- 
missioners ;  any  person  aggrieved  by  any  act  of  said  commissioners 
may  file  written  charges  against  such  commissioner  or  commissioners 
with  the  governor,  who  shall  within  a  reasonable  time  investigate  the 
same  upon  testimony  produced  before  him  and  shall  make  a  finding 
as  to  the  truth  or  fiEdsity  of  such  charges.  .   .    . 

Within  a  few  months  a  hostile  Supreme  Court,  on  an  action 
of  quo  warranto,  decided,  on  technical  grounds,  that  the 
grant  of  license  powers  to  the  Lincoln  board  was  invalid.* 
Recently,  on  an  action  of  quo  warranto  instituted  by  a  pre- 
sumptive board  of  fire  and  police  commissioners  appointed 
by  the  mayor  of  Omaha,  the  act  of  1897  applying  to  that 
city  was  declared  unconstitutional,  as  being  an  attempt  to 
deprive  the  people  of  local  self-government.* 

in.  Theory 
The  theory  of  centralized  police  administration,  in  its  re- 
pressive and  penal  features,  will  be  touched  upon  in  the  next 
chapter.  We  may  here  note  some  principles  underlying 
the  forms  of  centralized  control  which  have  been  considered : 
(i)  in  the  field  of  restrictive  license  administration;  (2) 
with  reference  to  the  union  of  license  and  police  administra- 
tion under  central  control. 

It  should  first  be  noted  that  the  perplexing  problem  pre* 

'  Laws  of  1897,  ch.  10. 

*  Laws  of  1S97,  ch.  14. 

•  State  V.  Tibbetts,  52  Nedr.,  228. 

'  State  V.  Moores,  76  N,  IV,  Rep,,  175.     See  this  decision  for  citations  of  other 
iDftances  of  police  centralization  and  an  exhaustive  discussion  of  the  principle. 
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sented  in  the  historical  development  of  current  forms  of 
license  administration  is  still  in  process  of  solution.  We 
still  have  before  us  examples  of  judicial  administration  of 
license  as  well  as  of  the  other  two  kinds  which  comprise 
most  cases,  viz. :  the  police-license  administration  and  the 
specialized  license  admininstration.  In  some  common- 
wealths,  especially  in  the  south,  license  functions  remain 
with  the  petty  courts,  as  a  sort  of  administrative  annex  to 
their  judicial  functions.  This  is  a  mere  historic  survival. 
In  a  very  few,  as  in  Pennsylvania,  courts  of  quarter  sessions 
exercise  license  functions,*  apparently  because  of  the  com- 
patibility between  the  deliberative  temper  of  a  court  of  justice 
and  the  discriminative  character  of  the  license  function.  By 
a  suggestive  coincidence  it  has  also  become  the  custom  in 
some  parts  of  Pennsylvania  for  the  managers  of  a  political 
party  to  call  upon  occupants  of  the  bench  to  name  the  can- 
did ate  of  the  party  for  a  non-judicial  ofHce,  a  practice  which 
has  ,.in  particular  cases,  elicited  trenchant  criticism,  such  as 
the  following,  from  an  independent  press :  "  Mud  will  be 
thr  own  at  them,  and  mud  will  stick  even  to  ermine.  This 
has  been  sadly  evident  in  the  operation  of  the  Brooks  liquor 
license  law.  One  of  the  chosen  judges  is  sufficient  of  a 
po  litician  already,  without  being  encouraged.'"  The  effort 
to  keep  the  liquor  interest  out  of  politics  by  committing  the 
licen  se  function  to  the  judiciary  may,  for  a  time,  be  well  for 
the  license  administration,  but  it  bodes  ill  for  the  continued 
high  character  of  the  bench.'  This  plan  seeks  to  carry 
license  administration  in  a  right  course  by  the  sheer 
mo  mentum  of  the  judicial  responsibilities  to  which  it  is 
anne  xed.  It  admits  of  no  development  of  administrative 
con  trol. 

^  ActofViny  13,  1887  (ch.  108). 
«   Pittsburg  Dispatch,  Sept.  19,  1898. 
•  C/.  *The  Liquor  Problem^  p.  240. 
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Separate  license  administration  is  seldom  centralized. 
When  centralized  it  is  usually  associated  with  revenue 
administration  in  some  controlling  relation.  Separate  excise 
or  license  commissions  are  frequently  found  as  a  branch  of 
local  administration,  especially  in  cities,  but  their  short- 
comings are  more  likely  to  become  apparent  through  loss 
of  revenue  or  disturbance  of  the  peace  than  through  any 
direct  channels  of  public  perception  from  the  license  admin- 
istration proper.  Hence  centralized  control,  when  there  is 
occasion  to  institute  it,  usually  proceeds  on  lines  of  revenue 
or  police  administration,  with  license  conjoined.  Moreover, 
the  judicial  tradition  persists,  though  license  be  ranked 
among  the  administrative  departnients.  While  the  king 
stood  as  the  fountain  of  justice,  all  judicial  functions  might 
be  subject  to  his  control.  It  has  been  difHcult  to  establish 
the  control  of  the  commonwealth  executive  over  even  a 
quasi']MAic\2X  department  of  local  government.  The  quasi- 
judicial  activities  of  the  central  commonwealth  government 
stand  on  a  different  basis.  There  has  been  a  marked 
tendency  to  commit  to  special  administrative  boards  quasi- 
judicial  functions  requiring  technical  knowledge,  as,  for 
example,  the  supervision  and  adjudication  of  railroad  tariffs, 
and,  in  a  less  discriminative  but  more  deliberative  sphere,  the 
equalization  of  taxes.  The  functions  of  such  central  boards 
are  largely  general  and  impersonal;  the  functions  of  a 
license  board,  on  the  other  hand,  are  essentially  special  in 
application  and  personal  in  their  exercise.  If  the  license 
board  exercises  discretion,  the  only  practical  basis  of  judg- 
ment must  be  personal  knowledge  of  local  facts.  A  license 
board  must  discharge  the  duties  of  both  jury  and  court  for 
the  purpose  of  adjudication  between  an  individual  who 
applies  for  a  license  and  the  local  community  which  will  be 
affected  by  it.  Every  canon  of  normal  self-government  re- 
quires that  in  such  a  case  the  discriminative  judgment  with 
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which,  under  a  general  law,  choice  is  made  among  indi- 
viduals in  granting  privileges  of  trade,  should  reflect  the 
consensus  of  the  community.  Every  extraneous  adminis- 
trative element  introduced  to  control  the  choice  tends  to 
derange  the  system.  If  abnormal  local  conditions  have 
already  deranged  the  system,  artificial  readjustment  through 
outside  control  may  be  necessary. 


/  If  license  administration  were  separately  centralized  in  a 
large  city,  without  the  support  of  the  police  force,  it  could 
permit,  but  could  not  prevent.  Presumably  the  conditions 
which  warranted  central  control  of  license  would  also  aflTect 
the  efficiency  of  the  police.  Indeed,  such  an  arrangement 
would  be  so  nugatory  as  a  means  of  improved  administra- 
tion, unless  as  a  mere  check  on  revenue,  that  there  appears 
to  be  no  notable  instance  of  its  being  attempted  without  a 
corresponding  central  control  of  police  administration.  It 
only  remains,  therefore,  to  consider,  in  this  chapter,  the 
theory  of  city  police  centralization  in  so  far  as  it  affects  a 
centralized  license  administration.  This  topic  presents  itself 
in  two  forms :  ( i )  license  and  police  administration  coor- 
dinately  centralized;  and  (2)  license  and  police  administra- 
tion consolidated  under  central  control.  Some  preliminary 
considerations,  however,  apply  to  both. 

The  necessity  of  central  administrative  intervention  in  the 
control  of  the  liquor  traffic  is  usually  deduced  from  the  im- 
portance of  breaking  a  circuit  of  vicious  influences,  whereby 
the  saloon^  as  an  institution,  controls  voters,  voters  elect  the 
local  authorities,  and  the  local  authorities  appoint  and  direct 
the  officers  of  the  law.  By  putting  the  officer  under  central 
responsibility  and  local  irresponsibility,  he  is  freed,  to  a 
great  extent,  from  the  force  of  politico-personal  influence 
that  can  be  brought  to  bear  by  directly  interested  parties* 
The  principle  cuts  both  ways :  the  officer  is  no  more  bound 
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to  observe  the  better  sentiment  of  the  community  than  he  is 
free  to  disregard  the  wishes  of  the  vicious  element.  In- 
fluences may  also  operate  on  the  central  administrative  head 
similar  to  those  which  corrupt  local  authorities.  The  whole 
scheme  may  seem  to  be  a  mere  removal  of  the  place  of 
barter  from  the  city  hall  to  the  state-house.  This  very  re- 
moval, however,  puts  the  field  of  action  upon  a  higher  plane. 
Unquestionably  the  centralization  of  excise  administration 
to  any  considerable  extent  means  ultimately  little  more  than 
the  forming  of  a  new  line  of  battle.  But  in  this  respect  the 
development  is  consistent  with  the  trend  of  the  time  toward 
concentration;  and  posterity  must  take  care  of  its  own 
problems.  At  the  same  time  it  must  be  remembered  that 
central  responsibility  enlists  in  the  interest  of  good  adminis- 
tration the  moral  sense  of  the  whole  commonwealth.  Even 
the  largest  of  our  cities  contains  only  half  the  population  of 
the  commonwealth,  and  commands  dignity,  opportunity  and 
accountability  in  about  the  same  ratio.  Whatever  the  in- 
ducements that  may  be  offered  the  governor  to  favor  par- 
ticular interests  in  the  metropolis,  they  cannot  be  brought  to 
bear  upon  him  with  such  direct  force  as  upon  the  mayor 
whose  entire  constituency  is  in  the  field  of  their  ^immediate 
influence.  The  governor  is,  at  least  in  part,  outside  the 
vicious  circle. 

These  considerations  are  obviously  of  no  significance  as 
applied  to  a  commonwealth  executive  who  is  disposed  to 
favor  lax  administration  and  believes  that  his  constituency 
at  large  will  uphold  him  in  such  a  course.  Such  a  state  of 
things  is  not  only  possible  but  seems  in  some  cases  to  be 
actual;  but  it  is  abnormal  if  not  unusual.  In  the  first 
place,  the  city,  in  consequence  of  modern  conditions  of  in- 
dustry and  trade,  gathers  out  of  the  commonwealth  the 
elements  that  most  need  government,  and  throws  them  into 
social    conditions  such   that  they  are  least  able  to  govern 
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themselves.  Presumably  the  political  morals  of  the  com- 
monwealth at  large  are  left  better  than  those  of  the  city ;  and 
in  that  case  it  is  only  a  due  return  that  the  commonwealth 
should  help  the  city  bear  the  unequal  burden  of  government 
which  has  been  thrown  upon  it.  In  the  second  place,  when 
a  commonwealth  supports  its  chief  executive  in  his  conni- 
vance at  the  violation  of  law,  the  law  is  no  longer  law.  It  is 
a  dead  letter,  and  will  be  formally  repealed  unless  retained  for 
ulterior  reasons  or  with  the  tacit  understanding  that,  in  some 
communities,  it  is  not  to  be  enforced  because  it  cannot  be 
enforced  either  by  central  or  by  local  officers. 

(I.)  Coordinate  centralization  of  license  and  police  admin- 
istration offers  some  advantages.  Coordinate  bodies  con- 
cerned in  the  different  phases  of  liquor  law  enforcement  are 
not  only  a  check  upon  each  other,  but  are  less  easily  con- 
trolled by  corrupt  influence  than  a  single  body.  The  dif- 
fering terms  of  office  in  separate  boards,  whereby  the  ap- 
pointees are  likely  to  hold  from  different  occupants  of  the 
central  executive  chair,  make  it  less  likely  that  the  central 
executive  control  will  be  used  to  further  personal  ends. 
The  specialization  of  function  thus  secured  also  makes  cen- 
tral administrative  control  more  easy  to  establish,  as  well  as 
more  likely  to  be  maintained. 

(2.)  Joint  centralization  of  police  and  license  administration 
concentrates  responsibility  for  the  enforcement  of  liquor 
laws.  It  subordinates  all  other  objects  of  police  activity  to 
this  one  object,  and,  as  statistics  of  arrests  show,  with  some 
good  reason.  But  the  tables  of  arrests  tell  hardly  half  the 
story.  License  implies  restraint,  restraint  implies  desire, 
and  desire  calls  for  watchfulness  corresponding  to  the 
strength  and  wide-spread  dominance  of  the  desire.  In  a 
large  city  the  liquor  traffic  tends  to  spring  up  everywhere, 
and  where  it  is  licensed  it  tends  to  break  over  the  limitations 
which  license   has   imposed.     It  is   the   regularity  of   the 
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policeman  on  his  beat,  with  an  independent  police  board 
behind  him,  rather  than  detective  work  and  special  raids, 
that  has  reduced  the  violations  of  the  conditions  of  license 
to  insignificant  proportions  in  Boston.  The  **  liquor  squad  " 
has  its  place;  but  the  liquor  law  is  enforced  by  the  police 
force  as  a  whole.  It  could  not  be  enforced  without  them ; 
its  enforcement  is,  in  fact,  though  largely  negative,  the 
major  part  of  their  duties,  and  its  efficient  enforcement  is 
secured  in  large  measure  through  concentration  of  responsi- 
bility. 
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CHAPTER  III 

REPRESSIVE   POLICE  ADMINISTRATION 

The  activity  of  the  administration  in  keeping  the  peace 
and  in  securing  the  punishment  of  those  who  violate  the  law 
occupies  a  large  place  in  the  legal  relations  of  the  liquor 
trafHc.  The  liquor  traiHc,  in  turn,  would  fill  a  large  place  in 
a  general  discussion  of  this  branch  of  administrative  activity. 
Were  we  concerned  with  mere  local  administration  of  liquor 
laws,  this  field  would  be  extremely  broad.  By  the  introduc- 
tion of  the  element  of  centralization  the  subject  is  simplified 
as  well  as  narrowed ;  for  centralized  control  of  police  adminis- 
tration has  in  most  instances  been  instituted,  either  exclu- 
sively or  very  largely,  for  the  more  efficient  enforcement  of 
liquor  laws. 

The  field  of  legislation  upon  this  subject  may  be  likened 
to  an  ellipse,  its  two  foci  being  the  principle  of  prohibition 
and  the  problem  of  city  government ;  both  of  which  have 
become  important,  as  legislative  points  of  view,  within  the 
last  half-century.  The  subject  has,  therefore,  property 
speaking,  no  history.  All  its  characteristic  forms  are  essen- 
tially current.  Such  an  institution  as  a  centralized  consta- 
bulary was  unknown  in  the  colonies  and  during  the  first 
half-century  of  democracy  in  America.'  Even  in  England, 
systematic  central  supervision  of  the  local  peace  through 
subsidies  and  inspection  was  not  established  until  after  the 
middle  of  this   century.'     In  England  the  control  of  the 

^  Cf,  Howard,  Local  Constitutional  History  of  the  United  States,  passim, 
*  Cf,  Maltbie,  English  Local  Government  of  TonUiy,  p.  121. 
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rural  constabulary  by  the  county  magistracy,  who,  in  turn, 
were  nominated  by  the  Lord  Lieutenant,  secured  no  effective 
administrative  control,  while  it  sacrificed  local  accountability.' 
In  the  United  States  the  constables  were  under  purely  local 
responsibility,  as  a  rule,  both  in  towns  and  in  cities. 

The  American  idea  of  a  constabulary  is  a  police  force 
under  central  control,  organized  for  service  throughout  the 
commonwealth.  Centralized  administration  of  the  police 
force  of  a  particular  city,  on  the  other  hand,  is  commonly 
called  a  system  of  metropolitan  police,  because  originally 
applied,  in  the  United  States,  to  the  principal  city  of  a  com- 
monwealth, or  because  of  the  connection  of  the  term  with 
the  metropolitan  police  district  about  London.  The  consta- 
bulary is  general,  the  metropolitan  system  is  local.  For 
this  reason  the  constabulary  is  usually  found  in  connection 
with  a  general,  repressive  plan  of  regulation,  such  as  pro- 
hibition or  the  commonwealth  dispensary  system.  Either 
form  of  administration  may  be  definitely  set  up  by  legisla- 
tion or  conditionally  provided,  to  be  put  in  operation  in  the 
discretion  of  the  central  executive.  Both  forms  are  positive, 
in  that  an  actual  exercise  of  appointing  power  is  involved. 
Over  against  them  must  be  placed  the  comparatively 
negative  control  exercised  through  central  supervision 
and  direction  of  local  officers,  a  power  which  is  sometimes 
sanctioned  with  the  authority  of  suspension  or  removal. 
Those  commonwealths  in  which  repressive  liquor  legislation 
has  assumed  the  most  radical  forms  and  has  withstood  the 
most  violent  opposition — especially  Maine,  Kansas  and 
South  Carolina — ^have  each  had  recourse  to  a  variety  of 
forms  of  centralized  police  control. 

*  Cf.  Mullins,  Edw.:    The  Ma^stracy  of  England,    London,  1836. 
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I.  Development  and  Current  Forms 

L  CENTRAL  SUPKRVISION  AND  DIRBCTION 

For  reasons  peculiar  to  American  polity  this  sort  of  con- 
trol generally  amounts  to  nothing.  In  the  United  States  the 
system  of  control  through  subsidies  has  not  been  developed 
in  the  field  of  police  administration.  The  authority  given 
to  the  governor  in  some  commonwealths  to  suspend  mayors, 
sheriflfs  and  prosecuting  attorneys  for  malfeasance  or  non- 
feasance, it  would  seem,  might  be  made  a  powerful  means  of 
control  in  the  hands  of  an  able  and  conscientious  executive. 
The  merely  temporary  operation  of  such  authority,  however, 
together  with  the  unpleasantness  of  the  task,  especially  in 
the  absence  of  the  positive  power  of  appointment,  usually 
deters  the  governor  from  exercising  his  authority.  If  this 
sort  of  control  does  not  develop  into  a  more  positive  form, 
it  usually  degenerates  into  legislative  control,  which  means 
either  a  derangement  of  local  government  by  acts  of  special 
application,  or  great  detail  in  prescribing  general  rules  of 
administrative  action. 

The  difficulties  of  central  supervision  and  direction  with- 
out the  sanctions  of  administrative  control  are  illustrated  in 
the  history  of  the  so-called  sheriff  law  of  Maine,'  enacted 
especially  to  secure  the  enforcement  of  prohibition.  The 
first  section  provides  that  "  It  shall  be  the  duty  of  sherifTs  to 
obey  all  such  orders  and  directions  relating  to  the  enforce- 
ment and  execution  of  the  laws  of  the  state  as  they  shall 
from  time  to  time  receive  from  the  governor."  The  specific 
duties  of  sheriffs  and  county  attorneys  respecting  the  en- 
forcement of  the  liquor  laws  are  detailed ;  then,  in  the  final 
section,  instead  of  summary  powers  of  discipline,  one  finds 
the  following :  **  Whenever  the  governor  shall,  after  investi- 
gation, be  satisfied  that  any  sheriff  or  county  attorney  has 
wilfully  refused  or  neglected  to  discharge  the  duties  imposed 

'  Act  of  Feb.  29,  1872. 
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upon  each  by  this  act,  it  shall  be  his  duty  to  bring  such  fact 
to  the  attention  of  the  legislature  at  the  earliest  practicable 
day." » 

A  fair  estimate  of  the  efficacy  of  central  supervision  and 
direction  in  Maine  may  be  obtained  by  putting  together  an 
unofficial,  typical  news-item  and  the  comment  of  the  gov- 
ernor thereon.  The  item  is  headed,  "  Practically  a  license 
system  in  Maine,"  and  reads,  in  part,  as  follows : 
The  long-heralded  hearing  before  Governor  Powers  on  the  question  of 
the  non-enforcement  of  the  Maine  prohibitory  law  took  place  in  the 
Houlton  court  house.  Mr.  H ,  in  presenting  the  peti- 

tions, stated  that  there  is  a  growing  impression  that  the  dominant 
party  in  the  state  of  Maine  does  not  want  the  prohibition  law  en- 
forced, that  the  judges  of  the  supreme  court  do  not  want  it  enforced, 
and  that,  as  the  officers  charged  with  its  enforcement  take  their  cue 
from  the  leaders,  the  result  is  a  flagrant  violation  of  the  law  through- 
out the  state,  with  a  shameful  non-enforcement  of  the  penalties  pro- 
vided by  law. 

Upon  request  for  a  statement  concerning  the  incident,  the 
governor  courteously  responded,  in  part  as  follows :  ^ 

It  is  the  duty  of  the  governor  of  the  state  to  direct  all  officers  to  en- 
force the  laws.  I  issued  letters  to  the  several  sheriffs  in  response  to 
the  meeting  with  the  Civic  League.  I  have  full  power,  on  petition 
of  thirty  tax-payers,  to  appoint  what  are  known  as  state  constables, 
to  enforce  the  prohibitory  law,  as  many  as  are  desired.  I  stated  to 
the  petitioners  that  while  it  was  a  part  of  my  duty  to  request  and 
command  all  sheriffs  to  enforce  the  laws,  that  in  case  they  refused  to 
do  so,  I  had  no  power  of  removal ;  that  they  were  not  appointed  by 
me  but  elected  by  the  people,  and  responsible  to  the  people  in  their 
several  counties  for  their  acts.  This  has  been  the  condition  of  things 
in  Maine  since  1855.  In  case  they  do  not  fulfil  their  duties  they 
are  subject  to  impeachment,  but  they  cannot  be  removed  by  me 
unless  they  have  been  impeached.     The  prohibitory  law  is  not 

'  A  strong  amendment  respecting  control  over  county  attorneys  has  since  been 
enacted.    See  Chapter  V. 
^Letter  ^/Feb.  3,  1899. 
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enforced  as  it  should  be  in  our  larger  cities  and  towns,  but  it  is  very 
thoroughly  enforced  in  our  country  towns.* 

Similar  conditions,  under  a  different  form  of  organization, 
formerly  existed  in  Rhode  Island.  When  prohibition,  in 
1886,  after  having  been  repealed  twice,  was  given  a  new 
brief  lease  of  life,  the  supervision  of  its  enforcement  was 
committed  to  a  "  chief  of  state  police,"  elected  by  the  gen- 
eral assembly,  in  grand  committee,  and  commissioned  by  the 
governor.'  All  sheriffs,  town-sergeants,  constables  and 
municipal  police  officers,  constituting  the  "state  police," 
were,  in  the  general  enforcement  of  the  prohibitory  law, 
subject  to  the  direction  of  the  chief.  The  legislative  pro- 
vision making  all  local  officers  of  the  law  a  "  state  police " 
was  not  confined  to  the  prohibition  era,  and  is  an  interesting 
recognition  of  the  abstract  doctrine  that  all  such  officers  are 
agents  of  the  commonwealth.  It  is  still  made  "  their  special 
duty  to  use  their  utmost  efforts  to  repress  and  prevent  crime 
by  the  suppression  of  all  unlicensed  liquor  shops,"  etc' 
The  legislature,  in  grand  committee,  still  elects  the  sheriff 
for  each  county,*  and  the  sheriff  is  specially  directed  to  ap- 

*In  Great  Britain,  under  the  system  of  grants,  central  superviaon  has  been 
made  more  generaUy  effective  than  in  the  United  States.  A  letter  of  instructions 
or  of  censure  from  the  central  executive  means  much  more  when  the  hand  that 
writes  it  also  holds  the  purse-strings.  For  instance,  in  Wigan,  a  small  place,  the 
chief  constable  and  other  constables  being  notoriously  hand  in  glove  with  the 
liquor  interest,  the  following  admonition,  in  a  letter  of  Jan.  25,  1897,  from  the 
Home  Office  to  the  town  clerk,  was  deemed  sufficient:  "  It  appears  to  him  [the 
Secretary]  that  the  condition  of  the  force  is  by  no  means  wholly  satisfactory,  and 
will  require  careful  watching  by  the  responsible  authorities.  .  .  .  I  am  to  add 
that  Sir  Matthew  Ridley  entertains  no  doubt  that  the  members  of  the  Watch 
Committee  are  fuUy  alive  to  the  necessity  of  careful  and  efficient  supervision  for 
the  purpose  of  establishing  a  satisfactory  state  of  discipline  in  the  force  under  their 
control.** — Minutes  of  Evidence^  Royal  Commission  on  the  Liquor  Licensing 
Laws,  Vol.  II.,  §  20,850. 

«  Acts  of  1886,  ch.  596.  »  Gen.  Laws  of  R.  L  { 1896),  ch.  102,  §  17. 

♦  Gen.  Laws  of  R.  L  (1896),  ch.  24,  §6. 
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point  a  deputy  to  see  to  the  enforcement  of  the  liquor 
laws.* 

The  dispensary  law  of  South  Carolina,  in  addition  to  its 
more  direct  means  of  centralized  enforcement,  undertakes  to 
secure  the  cooperation  of  local  officers  by  providing  that 
"Any  constable,  deputy  constable,  sheriff  or  magistrate 
who  shall  neglect  or  refuse  to  perform  the  duties  required 
by  this  act  shall  be  subject  to  suspension  by  the  governor." ' 
In  practice  this  disciplinary  power  is  merged  in  the  gov- 
ernor's positive  authority  to  appoint  special  constables.' 

2.  CENTRAL  ADMINISTRATION  AND  CONTROL 

A*  Contingent 

(z)  ATPLICABLB  TO  THS  COMMONWKALTH  IN  GBNKKAL 

In  some  commonwealths  where  simple  license  systems 
prevail,  a  mild  power  of  auxiliary  enforcement  is  given  to 
the  governor  or  other  central  administrative  authority. 
Thus  in  Michigan,  the  general  liquor  law,  after  defining  the 
duties  of  the  local  officers,  provides  that  if  any  officer 
shall  willfully  neglect  or  refuse  to  perform  his  duty  under  the  pro- 
visions of  this  act,  he  shall  be  liable  to  a  penalty  of  1 100  for  each 
and  every  offense,  and  the  governor  may,  in  case  of  such  neglect  or 
refusal,  after  summary  hearing  and  determination  thereon  and  de- 
ciding the  same  to  have  occurred,  appoint  such  {sic)  other  person 
or  persons. to  perform  the  duties  of  such  officer  prescribed  by  this 
act,  who  shall,  upon  being  so  appointed,  have  like  powers  and  duties 
and  receive  the  same  fees  .    .    .  / 

The  power  here  given  to  the  governor  could  certainly  be 
used  at  least  to  the  annoyance  of  local  officials  who  leave 
their  duties  undone  and  to  the  quickening  of  public  senti- 
ment in  the  matter  of  law-enforcement  Yet  it  seems  to  be 
of  no  practical  significance.     A  former  mayor  of  a  Michigan 

"  /Wt^,  ch.  102,  §  19.  "  Act  of  Mar.  6,  1896,  §  29. 

•  See  Chapter  IV.  *  Laws  of  Michigan  ( 1895),  §  2283  d  5. 
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city»  a  leader  in  prohibition  party  politics,  writes,  in  answer 
to  inquiry: 

The  effort  to  have  the  governor  exercise  his  power  in  the  matter  of 
removing  local  officers  derelict  in  their  duty  has  not,  so  far  as  I 
know,  been  made.  In  one  or  two  instances  where  the  matter  was 
suggested,  political  influences  were  effectual  in  discouraging  the  ori- 
ginal movers.  The  whole  process  provided  by  our  statutes  reads 
well,  but,  under  the  present  conditions,  is  practically  worthless.  So 
long  as  the  leading  political  parties  continue  to  bid  against  each 
other  foe  the  liquor  vote,  our  statutory  provision  for  compelling  offi- 
cers to  do  their  duty  will  remain  largely  a  dead  letter.  ^ 

A  distinct  advance  in  positive  central  authority  is  found 
in  the  power  of  the  governor  to  appoint  special  constables, 
in  his  discretion,  upon  proper  representations  showing  the 
need  of  such  action.  The  power  thus  enjoyed  may  be  practi- 
cally unlimited.  This  plan  abandons  the  direct  disciplining  of 
the  delinquent  local  officer,  but  it  overwhelms  him  with  sheer 
force  and  excludes  him  as  a  negative  factor  in  law-enforce- 
ment. It  is  an  engaging  theory,  which  is  presented  in  com- 
plete form,  as  applied  to  the  enforcement  of  prohibition,  in 
the  Maine  law  of  1880,  as  follows: ' 

Upon  petition  and  representation  of  thirty  or  more  well  known  tax- 
payers in  any  county  that  the  provisions  of  Chapters  17  and  27  of  the 
Revised  Statutes,  and  acts  additional  thereto  and  amendatory  there- 
of, are  not  faithfully  enforced  by  county  and  local  officers,  it  shall 
be  the  duty  of  the  governor  and  council  to  inquire  into  such  repre- 
sentations, and  if,  in  their  judgment,  such  representations  are  well 
founded,  the  governor,  by  and  with  the  consent  of  the  cotmcil,  shall 
appoint  two  or  more  constables  for  such  county  whose  duty  it  shall 
be  to  diligently  enforce  the  provisions  of  said  chapters  and  acts,  and 
for  this  purpose  such  constables  shall  have  like  powers  and  duties  as 
sherifls  and  deputies.  For  such  services  said  constables  shall  receive 
the  same  compensation  as  is  provided  by  law  for  sheriff  and  deputies. 

Under  such  authority  the  governor,  with  the  cooperation 

'  Letter  ^Sept.  19,  1898.  ^  Acts  of  1880,  ch.  247,  §  4. 
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of  the  council,  may  practically  establish  a  permanent  liquor 
constabulary  in  every  city,  and  make  the  force  strong  enough 
to  act  independently  of  the  local  police,  provided  only  thirty 
tax-payers  of  the  county  are  found  faithful  to  the  principle 
of  prohibition.  To  maintain  that  in  any  county  containing  a 
city  there  are  not  thirty  taxpayers  in  favor  of  enforcement  is 
to  concede  that  the  prohibitory  law  does  not  express  the  will 
of  the  commonwealth.  The  second  proposition  is  doubtless 
true,  whether  the  first  is  true  or  not.  The  prohibitory 
system,  although  embodied  in  the  constitution,  represents  a 
policy,  not  a  purpose.  It  is  kept  upon  the  law  books  through 
the  influence  of  party  tradition,  rural  sentiment  and  common- 
wealth pride,  despite  the  demoralizing  effects  of  practically 
licensed  lawlessness  in  cities.  The  attempts  made  in  such 
cities  as  Bangor  and  Lewiston,  some  years  ago,  to  enforce 
the  law  through  a  county  constabulary  resulted  in  a  passing 
flurry  and  permanent  failure.  The  failure  of  central  authority 
to  enforce  the  law  is  not  to  be  accounted  for  by  the  hostility 
of  local  sentiment  but  by  the  fact  that  local  sentiment  is  sus- 
tained by  the  political  sense  of  the  commonwealth. 

A  still  further  advance  in  central  authority  is  indicated  in 
the  power  of  a  commonwealth  executive  to  appoint  con- 
stables absolutely  in  his  own  discretion.  This  plan  of  ad- 
ministration is  one  of  the  expedients  employed  by  South 
Carolina  to  secure  the  enforcement  of  the  dispensary  law. 
It  is  here  quoted  for  comparison  with  the  Maine  type  of 
constabulary : 

The  governor  shall  have  authority  to  appoint  one  or  more  state  con- 
stables at  a  salary  of  not  more  than  %2  per  day  and  such  expenses  as 
the  governor  may  deem  proper  when  on  duty,  and  two  chief  con- 
stables at  not  more  than  I3  each  per  day  and  such  expenses  as  the  gov- 
ernor may  deem  proper,  and  also  one  or  more  detectives  at  reason- 
able compensation,  to  see  that  this  act  is  enforced,  the  same  to  be 
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paid  from  the  dispensary  (iind  in  the  same  manner  as  the  salary  of 
the  state  commissioner.  ^ 

This  provision  has  all  the  elements  of  effectiveness  that 
such  a  form  of  administration  admits.  How  actively  it  has 
been  employed  will  be  seen  in  a  later  chapter.* 

(a)  APPUCABLB  TO  CITIBS  IN  PAKTICULAlt. 

The  peculiar  difficulties  attending  the  enforcement  of  re- 
strictive legislation  in  cities  may  make  it  expedient  to  confine 
central  administrative  control  to  the  municipal  police.  In 
order  to  limit  central  intervention  to  places  and  periods  in 
which  it  is  particularly  needed,  this  type  of  control  also  may 
be  conditionally  provided,  to  be  established  and  withdrawn 
in  the  discretion  of  the  central  executive.  This  plan  of  con- 
trol has  been  considerably  developed  in  the  enforcement  of 
prohibition  in  Kansas. 

The  contingent  centralization  of  city  police  in  Kansas  was 
a  part  of  the  scheme  of  enforcement  established  just  after 
the  adoption  of  prohibition,  nearly  twenty  years  ago.  It 
has  been  elaborated  by  successive  acts.*  The  early  laws 
contained  a  provision  for  the  establishment  of  central  control 
in  a  city  "  upon  the  presentation  of  a  petition  of  200  bond 
fide  house- holders  of  such  cit>%  having  the  qualifications  of 
electors,"  but  such  petition  was  not  made  a  condition  to 
executive  action.  The  governor  might  act  or  refuse  to  act, 
his  discretion  being  qualified  only  by  the  requirement  that 
the  senate  approve  nominees,  and  in  later  enactments  the 
provision  for  petition  is  omitted.  The  hostility  encountered 
by  the  commonwealth  in  thus  invading  the  field  formerly 
occupied  by  local  authorities  only  resulted  in  more  drastic 
legislation,  extending  the  powers  of  the  centrally  appointed 
police  boards  and  prescribing  in  detail  the  duties  of  munici- 

1  Act  of  Mar.  6,  1896,  §  46.  •  See  Chapter  IV. 

•Sec  Kansas  Getu  StahUes  (1889),  §  733,  etc. 
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polities  in  providing  for  their  maintenance.  These  boards, 
which  might  be  appointed  in  any  of  the  larger  cities  when 
the  interests  of  good  government  should  seem  to  the  execu- 
tive council  to  require  it,  were  to  be  composed,  in  each  case, 
of  three  commissioners,  to  whom  was  committed  the  appoint- 
ment of  the  police  judge  and  the  entire  police  force,  as  well 
as  the  complete  control  of  the  force,  independently  of  the 
mayor  and  council.  All  prior  public  acts  and  all  city  ordi- 
nances inconsistent  with  the  powers  granted  to  the  board 
were  expressly  abrogated.  Members  of  such  boards  were 
made  subject  to  removal  at  any  time4>y  the  governor  alone, 
who  might  also  make  appointments  ad  interim} 

At  least  five  cities  of  Kansas  have  had  experience  with 
the  centralized  police-board  system.  The  system,  once  in- 
stituted, has  been  maintained,  apparently  in  the  interest  of 
the  central  political  machine  of  the  party  in  power  for  the 
time  being.  It  seems  to  have  been  productive  of  no  results 
in  the  interest  of  law-enforcement.  In  the  city  of  Topeka, 
where  prohibition  sentiment  is  stronger  than  in  any  other 
city  of  its  class,  the  majority  of  the  board  having  shown,  on 
one  occasion,  a  disposition  to  lax  enforcement,  popular  sen- 
timent was  evoked  with  a  distinctness  that  compelled  the 
board  to  do  its  duty.'  In  Kansas  City,  on  the  other  hand, 
administrative  efficiency  is  of  a  low  order.  The  following 
quotations  from  a  correspondent  already  cited,  residing  in 
Kansas  City,  Kansas,  give,  it  is  believed,  a  fair  statement  of 
the  situation : 

•'  Kansas  has  five  cities  under  what  we  call  the  '  metropo- 
litan police  boards,'  supposed  to  be  non-partisan,  appointed 
by  the  governor  of  the  state.  At  present  they  are  all  com- 
posed of  the  supporters  of  Mr.  Bryan,  generally  two  avowed 
Populists  and  either  a  Democrat  or  a  '  silver  Republican '  for 

^  The  "  metropolitan  "  police  system  in  Kansas  has  recently  been  abolished. 
'  Fanshawe,  Liquor  Ltigislation^  p.  139. 
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the  third  member.  The  law  was  originally  passed  to  keep 
the  liquor  traffic  out  of  the  control  of  the  local  politicians  in 
the  large  cities,  who  were  supposed  to  be  selling  out  the 
prohibitory  features  of  the  law.  It  has  been  a  failure.  ( i ) 
The  city  councils  would  refuse  to  make  appropriations  for 
the  pay  of  the  police  force,  and  the  result  was  a  system  of 
fines  assessed  on  the  'joints'  each  month  to  raise  revenue. 
(2)  Any  disregard  for  law  always  brings  on  others;  and  the 
police,  for  a  'consideration,'  would  fail  to  report  all  the 
'joints.*  (3)  The  party  managers  found  it  was  a  good  way 
to  raise  money  for  caftipaig^  purposes,  and  as  a  result  only 
politicians  of  questionable  character  are  appointed  on  the 
boards.  Occasionally  we  have  had  a  board  that  seemed  to 
want  to  do  its  duty,  and  Topeka,  where  the  temperance  sen- 
timent is  strong,  has  nearly  always  had  the  law  enforced, 
but  here  we  have  hardly  ever  had  a  board  that  tried  to  do 
anything  but  keep  things  going.  .  .  .  We  now  have  just  a 
round  hundred  'joints'  which  are  but  little  better  than  the 
open  saloon."  * 

South  Carolina,  in  1894,  added  to  its  various  administra- 
tive methods  a  plan  of  "metropolitan  police,"  whereby  a 
board  composed  of  officers  of  the  central  administration 
might  appoint  and  establish  a  police  commission  for  any 
large  city.  The  plan  was  applied  with  considerable  eflTect  in 
the  city  of  Charleston  and  was  afterward  withdrawn.  Its 
operation  will  be  considered  in  connection  with  that  of  the 
constabulary  system  of  South  Carolina  in  a  later  chapter.* 

B.  Definite, 

(l)  APPUCABLB  TO  THE  COMMONWEALTH  IN  GBKXKAL. 

The  characteristics  which  distinguish  a  definite  constabu- 
lary system  from  a  contingent  one  are  found  not  so  much  in 
the  number  and  tenure  of  the  force,  both  of  which  may  rest  in 

^  Letter  of  Feb.  12,  1898.  »  Sec  Chapter  IV. 
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part  in  the  discretion  of  the  executive,  as  in  the  permanency 
of  the  organization  which  is  worked  out  by  statute.  The 
typical  example  of  a  permanent  constabulary  is  that  which 
was  developed  during  the  prohibition  era  in  Massachusetts. 

The  institution  of  the  constabulary  in  Massachusetts  was 
the  logical  sequel  of  a  long  period  of  experiments  in  legisla- 
tive and  judicial  control.  The  original  prohibitory  law,  of 
April  19th,  1838,  antedating  by  eight  years  the  first  "Maine 
law,"  contained  few  administrative  provisions ;  it  was  poorly 
enforced  and  was  soon  repealed.  When  prohibition  was  re- 
enacted  in  1852,  detailed  duties  were  imposed  upon  local 
officers.*  There  must  have  been  some  response,  for  in  1854 
we  find  an  act  for  the  protection  of  sheriffs  and  other  officers 
in  the  discharge  of  their  duties  in  enforcing  the  prohibitory 
law.»  The  year  1855,  which  marks  the  high  tide  of  prohibi- 
tion sentiment  throughout  the  country,  as  registered  on  the 
statute  books,  was  also  the  great  year  of  administrative  leg- 
islation in  Massachusetts.  Mayors,  aldermen,  selectmen 
and  all  peace  officers  were  specifically  required  to  arrest 
without  warrant;  prosecuting  officers  were  hedged  about 
with  commands  and  incentives;  neglect  of  duty  by  any 
officer  was  made  punishable  by  a  fine  of  $1000  and  forfeit- 
ure of  office;  and  indemnification  was  guaranteed  to  any 
officers  mulcted  in  damages  for  acting  in  good  faith  under 
the  prohibitory  law.'  The  control  of  local  administration 
was  thus  in  large  measure  given  over  to  the  courts. 

The  legislative  history  of  prohibition  in  the  ensuing  ten 
years  indicates  that  it  was  a  period  of  relaxation,  following  the 
strain  of  extreme  activity.  It  seems  also  to  have  been  a 
period  of  relaxation  in  local  administration.  Influences  tend- 
ing toward  centralized  police  administration  were  at  work. 
One  of  the  many  acts  of  the  year  1855,  relating  to  prohibi- 

1  Acts  of  1852,  ch.  322.  '  Acts  of  1854,  ch.  400. 

•i^rilj^lSss,  ch.  215. 
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tion,  began  the  centralization  of  the  town  agency  system/ 
In  his  report  for  i860  the  commonwealth  liquor  commissioner 
complains  that  the  agency  system  has  no  sufficient  sanctions 
under  local  police  administration,  and  in  1 862  he  strongly  urges 
that  a  centralized  police  force  be  provided.*  The  war  inter- 
vened ;  yet,  amid  the  larger  issues  of  the  time,  a  metropolitan 
police  system  for  Boston  was  urged  upon  the  legislature, 
chiefly  to  secure  the  enforcement  of  the  prohibitory  law.' 
One  of  Wendell  Phillips*  most  powerful  addresses  was  that  of 
Sunday,  April  5,  1863,  in  arraignment  of  the  liquor  tyranny 
of  Boston.  His  text  was  the  proposition  that  in  a  city  where 
large  numbers  of  people  and  great  masses  of  property  are 
gathered,  a  police  force  responsible  merely  to  the  voters  of 
the  place  cannot  be  relied  upon  to  execute  the  law.  One  of 
his  sentences  was  prophetic  of  a  condition  that  has  been  ap- 
proximately realized  in  the  Boston  of  the  present  day :  "  The 
moment  the  liquor  interest  of  a  city  see  that  their  mixing  in 
city  elections  will  not  secure  a  police  force  in  their  interest, 
they  will  probably  leave  the  election  of  mayor  and  aldermen 
to  the  natural  action  of  ordinary  politics,  and  then  we  shall 
have  as  good  officers  as  our  system  will  secure  with  the  pre- 
sent level  of  education."  ^  These  incidents  indicated  both 
the  prevalence  of  illicit  traffic  and  the  trend  toward  centralized 
police  administration.  The  movement  in  favor  of  a  "metro- 
politan "  police  system  for  Boston  had  become  so  strong  in 
1865  that  it  was  only  obviated  through  the  introduction  of  a 
compromise  measure  providing  a  limited  constabulary  for 
service  throughout  the  commonwealth.  It  is  a  singular  coin- 
cidence that  when  the  friends  of  law  enforcement  were  urging, 
in  1885,  the  establishment  of  a  central  police  force  for  the 
commonwealth  at  large,  the  enactment  of  such  a  measure 

>  Acts  of  1855,  ch.  470.  »  Reports  of*'  State  Liquor  AgenV* 

*  See  Arguments  before  the  yoint  Special  Committee^  March  18,  1863. 

*  Pamphlet,  Boston  Public  Library. 
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was  averted  by  a  compromise  whereby  a  "  metropolitan " 
police  system  was  created  for  Boston  alone. 

The  Massachusetts  constabulary  was  at  first  called  the 
"state  police/'  and  consisted  of  one  "  Constable  of  the  Com- 
monwealth" with  at  least  one  deputy  in  each  county  besides 
twenty  in  Suffolk  (Boston),  of  whom  not  less  than  six  must 
be  on  duty  in  the  city  at  all  hours.^  Their  appointment  and 
direction  was  in  the  hands  of  the  governor  and  council. 
They  were  commissioned  to  repress  crime  in  general,  but 
the  reports  show  that  their  primary  function  was  the  en- 
forcement of  prohibition.  In  1871  the  force  was  reorganized 
under  the  name  ''constables  of  the  commonwealth/'  the 
number  was  limited  to  seventy,  and  their  appointment  was 
committed  to  a  central  board  of  three  ''  police  commission- 
ers." Just  prior  to  the  repeal  of  prohibition  in  1875  the 
force  was  reduced,  and,  as  a  "state  detective  force/*  ap- 
pointed by  the  governor  and  council,  was  assigned  to 
general  duty  in  aid  of  prosecuting  officers.*  In  1879  it  gave 
place  to  the  "  district  police," '  which  continues  as  a  perma- 
nent and  most  useful  force,  numbering  nearly  fifty.* 

The  reports  of  the  constable  of  the  commonwealth  indi- 
cate that  the  constabulary  in  Massachusetts  had  substantially 
the  same  history  as  constabulary  systems  in  other  prohibi- 
tion territory.  The  definiteness  of  its  organization,  however, 
makes  its  history  peculiarly  instructive.  It  began  its  career 
with  the  zeal  of  a  new  device.  In  Boston  the  first  full  year 
of  the  new  regime  showed  4,250  prosecutions  and  no  less 
than  512  liquor  dealers  forced  to  close  shop.^  In  the  next 
year  the  receipts  of  fines  and  penalties  recovered,  as  was 

*  Acts  of  1865,  ch.  249.  "  Acts  of  1875,  ch.  15. 
'^^^1879,  ch.  305. 

*  See  fuU  discussion  in  R.  H.  Whitten's  Public  Administration  in  McuscuhU' 
sitts^  p.  80/1 

*  Report  of  the  Constable  of  the  Commonwealth,  1866. 
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claimed,  through  the  efforts  of  the  constabulary,  amounted, 
in  the  whole  commonwealth,  to  $226,000/  The  cost  of 
maintenance  of  the  force  was  $129,000/  After  the  first 
shock  came  the  rebound.  The  officers  of  the  commonwealth 
found  arrayed  against  them  not  only  the  interested  opposi- 
tion of  liquor  dealers,  but  frequently  also  the  undisguised 
hostility  of  local  authorities;  while  on  the  part  of  a  great 
body  of  the  people  there  was  a  pronounced  dissatisfaction 
with  the  invasion  of  the  sphere  of  local  government.'  Fall 
River,  for  instance,  refused  the  use  of  lockups  to  the  con- 
stables.' Boston  was  willing  to  have  the  prisoner  brought 
into  the  lockup,  but  refused  to  be  responsible  for  him. 
When  deputies  appeared  as  prosecutors,  local  police  officers 
would  appear  as  witnesses  for  the  defense.  Upon  seizure, 
by  deputies,  of  liquors  and  appliances  in  illicit  traffic,  writs 
of  replevin  were  frequently  executed  by  local  officers^ 
Juries  of  the  vicinage  generally  refused  to  convict.  Two 
courses  were  open  whereby  to  stop  this  internecine  strife 
within  the  administration.  One  was  to  repeal  the  prohibi- 
tory law;  the  other,  to  strengthen  the  constabulary  with 
new  rules  of  judicial  procedure.  Both  courses  were  fol- 
lowed, in  succession.  Prohibition  was  swept  away  in  1868, 
being  replaced  with  low  license  and  local  option;*  a  year 
later,  by  a  resurgence  of  puritan  sentiment,  it  was  carried  to 
a  higher  point  than  before.^  For  the  first  six  months  under 
the  new  law,  the  constable  of  the  commonwealth  reported : 
Number  of  dealers  in  the  commonwealth,  5,523;  prosecu- 
tions, 1,676;  convictions,  1,404;  fines  recovered,  $178,962. 

» IHd,,  1 867.  "  IHd,^  passim, 

*  Reports  of  the  ConstabU  of  the  Commonwealth,  The  attitude  of  the  cominoo- 
wealth  toward  the  national  administration's  enforcement  of  the  Fugitive  Slave  Law 
in  1 85 1  is  an  interesting  historic  parallel.  See  Burgess'  The  Middie  Period^  p. 
370;  and  cf  Chapter  V,  on  replevins  in  South  Carolina. 

^  Acts  of  iW^t  ch.  141.  ^  Acts  of  i^e^^  c\k.  415. 
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Some  succeeding  years  showed  larger  nominal  results,  but 
from  this  time  on  until  its  final  repeal  in  1875  the  prohibi- 
tory law  was  weakened  by  successive  amendments,  resulting 
in  increasing  difficulties  of  enforcement.  In  1870  the  force 
numbered  nearly  two  hundred.  In  his  report  for  1870  the 
constable  complains  of  the  wide-spread  abuse  of  the  ale-and- 
beer  law,  especially  in  the  matter  of  Sunday  sales ;  and  in 
1 87 1  he  concludes  that  on  account  of  relaxations  in  the  law, 
in  spite  of  police  efforts,  "the  traffic  is  not  materially 
checked." 

The  failure  of  the  constabulary  to  enforce  prohibition,  in 
Massachusetts  as  in  other  commonwealths,  thus  seems  to 
have  been  due  to  the  fact  that  the  people,  when  put  to  the 
test,  did  not  want  the  law  enforced.  Local  sentiment  might 
have  impeded  but  it  could  not  persistently  have  prevented 
centralized  enforcement.  It  is  the  common  sense  of  the 
commonwealth  that  controls.  The  continuance  and  the 
eminently  useful  services'  of  the  centralized  "district 
police,"  in  promoting  the  enforcement  of  laws  that  meet 
with  the  general  approval  of  the  body  politic,  show  that 
there  is  a  place  for  such  a  police  force ;  they  vindicate  the 
wisdom  of  the  words  of  Governor  Andrews  in  his  valedictory 
to  the  legislature  of  1866:  "The  maintenance  of  such  a 
civil  force,  directly  responsible  to  the  chief  executive  magis- 
trate, is  of  high  importance  and  will  yet  prove  essential  to 
the  commonwealth." 

Maine  copied  the  Massachusetts  constabulary  plan,  with 
modifications,  in  1867,  but  abandoned  it  in  the  following 
year.* 

(•)  AmJCABLB  TO  CITIU  IN  PAKTICITLAK 

(«)  Bttrlier  Period 

Central  control  of  metropolitan  police  was  an  idea  im- 

» Whittcn,  op.  cit.,  p.  88/1  »  The  Liquor  PrcbUm,  p.  a;. 
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ported  from  England.  By  act  of  Parliament  of  June  19, 
1829,  there  was  created  about  the  city  of  London  a  **  Metro- 
politan Police  District,"  to  be  under  the  supervision,  for 
police  administration,  of  two  Justices  of  the  Peace,  specially 
designated  for  the  purpose  by  the  crown.*  The  plan  was 
variously  elaborated,  and  in  1856  a  single  commissioner,  with 
two  assistant  commissioners,  was  placed  at  the  head  of  the 
metropolitan  police,  who  were  under  the  general  control  of 
the  Home  Secretary.*  The  plan  was  designed  primarily  to 
secure  unity  of  police  administration  throughout  a  thickly 
settled  district  which  it  was  not  deemed  expedient  to  con- 
solidate for  all  purposes.  It  was  evidently  intended  also  to 
supply  an  efKcient  administration  where  local  administration 
had  proved  inefficient.^ 

The  earlier  imitations  of  the  English  pattern  in  the  United 
States  are  chiefly  of  interest  as  showing  the  beginnings  and 
development  of  a  plan  which  has  since  assumed  great  signi- 
ficance. Except  in  prohibition  territory,  the  establishment 
of  the  early  metropolitan  police  boards  seems  not  to  have 
been  especially  connected  with  the  problems  of  liquor  law  ad- 
ministration. We  have  seen,  however,  that  the  metropolitan 
excise  board  of  New  York  city  grew,  in  part,  out  of  the 
metropolitan  police  board.  It  is  also  worth  noting  that  in 
1855,  only  two  years  before  the  creation  of  this  board,  the 
legislature  of  New  York  had  enacted  a  drastic  prohibitory 
law,  which  lingered  for  two  years,  un-enforced.  It  was  a 
period  of  ethical  agitation.  Prohibition  and  abolition  senti- 
ments were  rife.  When  put  in  positive,  statutory  form  both 
alike  stirred  up  strife  which  necessitated  repressive  adminis- 
tration. The  cumulative  force  of  ethical  motives  and  partisan 
zeal  in  the  political  action  of  the  period  led  to  the  working 
out  of  rigorous  measures  for  police  enforcement. 

1 10  Geo,  IV,  225.  »  Cf.  Mailland's  Justice  and  Police. 

'  The  general  act  for  an  improved  constabulary  under  central  supervision  was 
passed  in  the  same  year,  1856.     Cf,  Maltbie,  op.  cit. 
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New  York  instituted  a  metropolitan  system  in  1857.*  The 
police  department  of  New  York  city,  as  an  organized  branch 
of  its  municipal  administration,  had  been  in  existence  hardly 
more  than  a  quarter  of  a  century.  At  this  time,  however,  it 
was  already  organized  on  a  modern  basis  and  was  under  the 
general  control  of  the  mayor.  The  act  of  1857  threw  into 
one  metropolitan  police  district  New  York  city,  Brooklyn  and 
adjacent  territory  to  an  extent  approximating  the  present 
limits  of  "  greater  New  York."  Five  resident  commissioners 
appointed  for  three-year  terms  by  the  governor,  with  the 
concurrence  of  the  senate,  together  with  the  mayors  of  New 
York  city  and  Brooklyn  respectively,  constituted  the  "  board 
of  metropolitan  police."  Besides  giving  them  the  usual  and 
complete  powers  of  a  police  board,  the  act  specially  enjoined 
upon  them  the  enforcement  of  the  laws  against  gambling,  and 
against  the  sale  of  liquors  on  election  days  and  Sundays. 

Subsequent  legislation  increased  the  powers  of  the  board. 
In  i860  the  original  law  was  modified  and  re-enacted  in 
seventy  sections;  the  mayors  were  now  excluded,  the 
numbers  of  commissioners  reduced  to  three,  and  the  term 
extended  to  six  years.'  Again,  in  1864,  the  three  commis- 
sioners were  legislated  out  of  office,  four  commissioners  were 
named  by  the  legislature  and  the  term  was  fixed  at  eight 
years,  while  distrust  of  the  executive  was  further  manifested 
in  the  provision  that  vacancies  occurring  during  a  recess  of 
the  legislature  should  be  filled  by  the  remaining  commis- 
sioners.' A  metropolitan  sanitary  district,  a  metropolitan 
board  of  health,  a  metropolitan  fire  department,  a  special 
bureau  of  elections  and  other  centralized  commissions  seem 
to  have  left  the  city  authorities  free  to  devote  their  attention 
to  "public  works"  and  private  profits.  The  metropolitan 
system  of  centralization  was  abolished  in  1870. 

1  Actofk^t,  15,  1857;  ch.  569.  *  Laws  of  i860,  ch.  259. 

^Laws  of  1864,  ch.  41. 
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The  example  of  New  York  was  followed  by  several  other 
commonwealths,  with  various  modifications.  In  i860  Mary- 
land provided  for  the  city  of  Baltimore  a  police  board,  to 
consist  of  the  mayor,  ex  officio^  and  four  commissioners 
selected  by  the  legislature  on  joint  ballot^  In  1862  die 
number  of  commissioners  was  reduced  to  three ;  still  later, 
the  mayor  was  excluded,  the  board  continuing,  as  at  present, 
with  three  commissioners  elected  by  the  legislature,  one 
every  two  years,  for  a  six-year  term.  As  usual,  in  such 
systems,  the  city  council  is  required  to  provide  for  the  ex- 
penses of  the  department  on  requisition  of  the  board;  a 
somewhat  unusual  and  apparently  effective  sanction  is  sup- 
plied in  the  power,  given  to  the  board,  to  provide  for  defic- 
iencies by  issuing  certificates  of  debt  which  shall  be  valid 
against  the  city.'  This  system,  it  will  be  observed,  is  one 
rather  of  legislative  than  of  administrative  control.  There  is 
said  to  be  a  strong  sentiment  among  the  citizens  in  favor  of 
the  transfer  of  the  power  of  appointment  to  the  governor. 

The  plan  of  direct  administrative  control  was  adopted  by 
Missouri,  which  instituted,  at  the  same  period,'  a  "  metropol- 
itan" police  for  St.  Louis.  The  control  of  the  police  was 
given  to  a  board  consisting  of  the  mayor,  ex  officio^  and  four 
commissioners  to  be  appointed  by  the  governor,  the  act  pro- 
viding that  the  police  organization  should  be  entirely  inde- 
pendent of  the  city  government.*  The  home-made  charter 
ratified  by  the  voters  of  the  city  in  1876  embodied  this  plan 
of  police,  which  has  continued  substantially  unchanged. 
Both  St.  Louis  and  Baltimore  are  under  license  laws.  Both 
have  centralized  license  commissions  separate  from  the  police 
boards.     In  recent  years  the  enforcement  of  repressive  liquor 

*  Laws  of  i860,  ch.  7. 

'T.  P.  Thomas,  "  The  CUy  Government  of  BalHrnore,*"  J.H.  U.  Sl9u/ies,XlV. 
'1861. 

*  M.  S.  Snow,  ««  rAe  City  Government  of  St.  LouU;'  J.  H.  U.  Studies^  V. 
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laws  seems  to  have  been,  in  both  cities,  more  efficient  than 
could  reasonably  have  been  expected  from  a  local  police 
management.  It  is  generally  admitted  that  the  Sunday- 
closing  law  is  not  enforced  in  St.  Louis ;  but  good  order  is 
maintained,  and  even  those  who  oppose  the  theory  have  '^  no 
severe  criticism  "  for  the  plan  in  practice.^ 

The  Detroit  police  board,  established  in  1865,'  is  an  in- 
stance of  the  early  employment  of  the  metropolitan  plan 
in  a  prohibition  commonwealth.  The  prohibition  element 
seems,  however,  to  have  had  no  controlling  influence  in. 
the  establishment  of  the  system.  In  the  same  year  the 
creation  by  the  New  York  legislature  of  the  "  capital  police 
district,"  with  a  centrally  appointive  board  of  police,  includ- 
ing in  its  jurisdiction  the  city  of  Albany  and  some  adjacent 
territory,'  indicated  a  tendency  to  apply  the  metropolitan 
plan  to  smaller  cities.  A  similar  act,  creating  the  ''  Rensse- 
laer police  district,"  to  include  the  city  of  Troy,*  led  to  the 
overthrow  of  the  policy  by  the  courts.*  A  succession  of 
judicial  decisions  on  the  various  metropolitan  acts  in  differ- 
ent commonwealths  had  established  the  general  doctrine  of 
the  ample  power  of  the  legislature,  unless  clearly  inhibited 
by  the  constitution,  to  vest  the  control  of  municipal  police 
in  the  central  administration.*  The  court  now  held,  however, 
that  such  acts  of  the  legislature  should  be  justified  by  their 
intrinsic  expediency,  and  that  the  terms  of  the  act  might  be 
examined  by  the  court  to  determine  the  true  motives  leading 

1  Albert  Shaw,  in  the   Century^  June,  1S96.     See  also   The  Idquor  Problem^ 
p.  336. 

•  Acio/Ytb,  38,  1865.  •  Laws  of  1865,  ch.  554. 

*  Laws  of  1873,  ch.  638.  •  People  v.  Albertson,  55  N.  K,  50. 
•People  V.  Draper,  15  N.  K,  532— (1857).    Mayor  v.  State,  15  Md.,  376— 

(i860).  People  V.  Mahaney,  13  ^^i.,  481 — (1865).  People  t/.  Sbepard,  36 
N,  Y.,  285 — (1866).  See  especially  Judge  Cooley's  philoiophic  discussion  of 
rights  of  local  government  in  People  v,  Hurlbut,  24  Mich,^  44.  For  present-day 
facU  cf,  Munuipal  Affairs^  Dec.,  1898. 
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to  its  enactment ;  upon  technical  grounds,  supported  by  such 
considerations  of  public  policy,  this  act  was  declared  uncon- 
stitutional. A  similar  judicial  policy  has  been  followed,  as 
we  have  seen,  in  respect  to  metropolitan  police  acts  of  a 
more  recent  date  in  the  west.^  The  decision  in  the  Rensse- 
laer case  may  be  taken,  however,  as  closing  the  first  experi- 
mental period  of  metropolitan  police  administration.  In  so 
far  as  it  had  not  been  dictated  by  considerations  of  partisan 
advantage,  the  early  development  of  the  idea  might  be  de- 
scribed as  a  blind  groping  after  improvement  in  municipal 
police  administration  generally.  Its  subsequent  develop- 
ment is  somewhat  more  particularly  connected  with  liquor 
legislation. 

{b)  Later  Period, 

The  first  period  of  aggressive  temperance  sentiment  in  the 
United  States  reached  its  moral  culmination  in  the  total 
abstinence  movement  of  the  '40's,  and  crystallized  in  the 
prohibitory  laws  of  the  'SO's.  As  we  have  seen,  a  consider- 
able development  of  centralized  police  administration  fol- 
lowed. The  second  marked  period  of  temperance  agitation 
began  with  the  women's  crusade  of  moral  suasion  against 
the  saloon  in  the  early  '70's,  and  left  its  legal  record  in  the 
multitude  of  restrictive  laws  of  that  and  the  following 
decade.  Prohibitory  laws  were  enacted  in  a  number  of 
commonwealths,  especially  in  the  middle  west,  beginning 
with  Kansas  in  1880;  the  record  of  prohibitory  enactments 
for  that  decade  being  second  only  to  the  record  of  the  decade 
following  1850.  The  east  had  learned  by  experience  that 
general  prohibitory  laws  were,  as  yet,  impossible  of  enforce- 
ment, but  stringent  license  laws  were  generally  enacted, 
accompanied  in  most  cases  with  provision  for  local  option 
on  the  question  of  prohibition. 

Local  option  meant  generally  a  large  measure  of  rural 

» See  Chapter  II. 
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prohibition.  The  rural  problem  in  its  essential  features 
therefore  remained  practically  the  same  as  under  general 
prohibition;  and  the  rural  problem  has  never  been  the 
troublesome  one  in  the  administration  of  liquor  laws.  In 
the  cities,  on  the  other  hand,  the  general  introduction  of  a 
rational  license  policy  in  place  of  an  impossible  prohibitory 
one  has  been  accompanied  with  a  rational  demand  for  the 
enforcement  of  regulations.  In  some  instances  the  com- 
monwealth has  adopted  a  still  more  liberal  policy,  in  re- 
moving the  restraints  of  a  license  system,  as  in  New  York. 
Here  the  need  as  well  as  the  justice  of  maintaining  strict 
enforcement  of  measures  for  the  repression  of  the  evils 
attending  the  traffic  is  still  more  strongly  emphasized.  Cen- 
tralized administrative  control  of  municipal  police,  where  it 
is  found  to-day,  is  thus  vitally  related  to  the  liquor  prob- 
lem, and  may  be  regarded  as  in  part  the  administrative 
sequel  of  the  restrictive  liquor  legislation  of  this  later  period. 

A  very  mild  form  of  control,  both  in  its  organization  and 
in  its  operation,  is  that  in  which  a  centrally  appointed  com- 
mission serves  as  advisory  council  to  the  executive  head  of 
the  municipal  police  department.  Such  a  system  was  in- 
stituted for  Cincinnati  in  1886,  four  commissioners  appointed 
by  the  governor  having  authority  to  negative  police  appoint- 
ments proposed  by  the  mayor.'  Two  years  before,  a  pro- 
hibitory amendment  to  the  constitution  had  received,  appar- 
ently, a  majority  of  the  popular  vote  but,  as  its  friends  claimed, 
was  "counted  out."  The  police  force  of  Cincinnati  has  a 
high  reputation  for  physical  efficiency ;  but  no  serious  pre- 
tense is  made  of  enforcing  the  liquor  laws.  The  Sunday- 
closing  law,  especially,  has  long  been  looked  upon  as  a  dead 
letter  in  that  city.  It  should  be  noticed  however,  that  the 
usual  antecedents  of  administrative  control  of  police  are  want- 

^  Report  of  National  Conference  for  Good  City  Government,  1895. 
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ing  in  Ohio.  In  the  first  place,  license  being  forbidden  by 
the  constitution,  the  primary  administration  of  the  law  in- 
volves nothing  but  the  collection  of  the  tax ;  restrictive  ad- 
ministration is  thus  minimized.  In  the  second  place,  legisla- 
tive regulation  has  not  extended  to  great  detail,  municipalities 
being  given  "  full  power  to  regulate,  restrain  and  prohibit " 
the  traffic' 

The  extreme  of  extension  in  applying  the  principle  of  city 
police  centralization  has  recently  been  illustrated  in  Indiana. 
Two  years  ago  the  Secretary  of  State  wrote :  "  It  is  an  estab- 
lished principle  in  Indiana  that  the  police  regulations  of  the 
state  shall  be  executed  by  local  administration,  and  we  dis- 
cover no  tendency  to  disturb  this  principle.'"  The  conditions 
discoverable  in  1898  are  described  by  the  same  official  as 
follows:* 

Under  what  is  known  as  the  Metropolitan  Police  Law  of  this  State, 
each  city  of  ten  thousand  or  over  has  a  police  board,  appointed  by 
the  Governor  of  the  State.  The  board  consists  of  three  police  com- 
missioners, one  whom  must  be  of  opposite  political  faith  from  that 
of  the  other  two.  This  board  appoints  a  chief  of  police  and  the 
subordinate  officers  and  the  patrolmen.  Under  the  law  the  members 
of  the  force  are  divided  equally  between  the  leading  political  parties. 
The  police  commissioners  and  police  departments  under  them  have 
no  special  powers  conferred  with  reference  to  the  enforcement  of  the 
liquor  law.  They  take  an  oath  to  enforce  all  law,  which  includes  the 
liquor  law.  As  a  matter  of  fact,  however,  the  desire  of  the  Board 
of  Police  Commissioners  is  followed  with  reference  to  the  enforce- 
ment of  the  liquor  law  as  well  as  other  laws.  If  the  board  wants  a 
lax  adminbtration,  a  lax  administration  it  is.  If  the  board  seeks  a 
thorough  enforcement,  it  is  easily  obtained.  In  some  cities,  the 
letter  of  the  law  is  enforced.  In  other  cities  the  law  is  a  dead  letter, 
all  depending  upon  the  will  of  the  Board  of  Police  Commissioners. 

^ "  Dow  hwt"  as  amended^  Feb.  20,  1896. 

«  Letter  o/Dtc.  21,  1896.  •  Letter  ^/Sept.  19,  1898. 
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The  enforcement  of  prohibition  in  cities  through  a  per- 
mantly  centralized  police  administration  has  recently  been 
put  to  the  test  in  New  Hampshire.  Police  commissions  ap- 
pointed by  the  governor  and  council  have  been  established 
in  some  of  the  larger  cities,  including  Manchester  and  Con- 
cord. It  can  hardly  be  presumed  that  the  system  was  insti- 
tuted with  the  expectation  that  the  prohibitory  law  would  be 
enforced  through  it.  The  prohibitory  law  of  New  Hamp- 
shire is  the  weakest  law  to  be  found  on  the  subject  in  any  of 
the  commonwealths:  in  permitting  the  manufacture  while 
forbidding  the  sale  of  liquors  it  invites  violations.  The  sen- 
timent in  support  of  the  law,  too,  as  shown  by  legislative 
votes  on  the  question  of  repeal,  is  weakening  from  year  to 
year.  The  following  words,  although  written  by  an  ardent 
prohibitionist,  describe  a  situation  which  might  logically  be 
expected :  "  I  can  see  that  with  a  governor  and  council  who 
would  regard  their  solemn  oath  of  ofllice  the  system  might 
be  a  very  great  improvement  upon  the  old  system ;  but  as 
things  are  here  in  New  Hampshire,  the  police  commissioners 
are  a  fraud  and  a  defence  to  law-breakers.  In  nearly  every 
city  of  this  prohibition  state  where  police  commissions  con- 
trol the  police  force  they  have  permitted  the  establishment 
of  a  practical  license  system,  and  the  governor  and  council 
refuse  to  turn  them  out  of  office."  * 

Centralization  of  city  police  administration,  when  con- 
joined with  license  administration,  has  already  been  consid- 
ered.* The  positive  activity  of  the  Boston  police  force  in 
the  repression  of  crime  as  well  as  in  its  other  service  auxil- 
liary  to  the  license  administration  has  been  described.  The 
principal  objections  to  the  Boston  plan  arise  from  its  com- 
prehensiveness. The  police  powers  of  the  board  are,  in 
practice,  thorough-going   and   tend   to  become  more   and 

» utter  of  Feb.  8,  1899.  «  See  Chapter  II. 
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more  extensive  through  additional  legislation.  Besides  hav- 
ing complete  charge  of  the  general  police  force  the  board 
controls  the  park  police,  the  "street  police/*  the  harbor 
police  and  an  extensive  ambulance  service.  It  is  also 
charged  with  the  administration  of  licenses  in  general,  such 
as  those  for  hackney  carriages,  "public  lodging  houses/' 
common  victuallers,  itinerant  musicians  and  street-railway 
conductors  and  drivers.  By  a  recent  act  the  board  is  further 
authorized  to  appoint  "  railroad  police/'  and  may  also,  upon 
the  written  application  of  any  officer  or  board  in  charge  of  a 
department  in  the  city  of  Boston,  approved  by  the  mayor  of 
said  city,  appoint  special  police  officers  for  such  department.* 
Provision  is  also  made  in  this  act  for  persons  in  the  employ 
of  private  parties  to  be  commissioned  by  the  board  as 
special  officers.  These  specimen  provisions  are  given  to 
show  into  what  extensive  details  the  powers  of  the  board 
have  been  carried.  These  functions  far  transcend  the  pro- 
vince claimed  by  the  defenders  of  central  administration  as 
belonging  to  it  in  theory.  Such  extensions  of  authority  are 
due  to  considerations  of  administrative  convenience — not  to 
the  moral  necessity  which  justified  the  establishment  of  the 
system.  They  tend  to  involve  the  central  board  in  the 
wheels  of  local  machinery  to  such  an  extent  as  to  make  it 
difficult  to  preserve  the  harmony  of  municipal  government 
We  have  seen  how  intimately  the  work  of  the  Boston 
police  force  is  involved  in  the  efficient  enforcement  of  the 
restrictive  license  laws.*  In  their  general  duty  of  preserving 
the  peace  and  order  of  the  community  it  is  impossible  to 
divide  the  work  of  the  police  officers  on  the  lines  of  the  en- 
forcement of  liquor  laws.  There  is  no  reason  for  a  strict 
division,  if  it  were  possible.  What  would  seem  to  be 
desirable  and  practicable  is  the  differentation  of  those 
branches  of  administration  which  are  distinctively  the  func- 

1  Acts  of  1898,  ch.  282.  «  Cf.  Chapter  II. 
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tion  of  peace  officers  from  those  which  are  not.  The  peace 
functions  would  naturally  fall  to  the  police  and  license  board, 
and  may  be  suitable  subjects  of  centralized  administration. 
Other  regulative  functions  could  be  given  over  to  local 
authorities.  The  highly  specialized  organization  of  muni- 
cipal administration  in  Boston  would,  it  is  believed,  make 
possible  such  a  distribution  of  functions  without  loss  of 
energy  or  sacrifice  of  unity.* 

II.  Theory 
The  correlative  of  license  as  a  legislative  policy  is  prohi- 
bition. The  correlative  of  permission,  as  an  administrative 
process,  is  repression.  In  so  far  as  license  implies  restraint, 
it  takes  on  the  character  of  prohibition  and  puts  upon  the 
administration  the  duty  of  repression.  It  has  been  difficult, 
in  discussing  license  administration,  to  avoid  mixing  it  with 
police  administration  in  the  narrow  sense,  simply  because 
license,  involving  restriction,  calls  into  play  the  repressive 
action  of  the  administration.  It  may  be  highly  advanta- 
geous to  an  efficient  enforcement  of  the  "conditions  of 
license"  that  the  license  authority  be  closely  associated 
with  the  police  authority.  But  when  the  licensing  function 
has  been  once  exercised  as  respects  a  particular  person  or 
place,  the  license  authority  proper  becomes  functus  officio 
for  that  case ;  the  enforcement  of  attendant  prohibitions  is  a 
matter  of  penal  administration.  Where  there  is  no  license 
required,  but  various  conditions  precedent  are  imposed,  the 
case  is  not  essentially  changed.  The  exaction  of  a  tax  as  a 
condition  precedent  similarly  subjects  those  doing  business 
without  prior  payment  to  the  repressive  action  of  the  admin- 
istration. The  New  York  Cou/t  of  Appeals,  in  construing 
the  Liquor  Tax  law  of  1896,  says:  "All  exactions  imposed 

*  Cf,  "  The   Present  Scope  of   Government,'*  Eugene  Wambaugb,  Atlantic 
Monthly,  J9n.,  1898. 
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upon  citizens  by  public  authority  are  in  a  general  sense 
taxes,  whether  imposed  for  regulation  or  revenue ; "  but  the 
court  holds  that  the  law  in  question  was  enacted  under  the 
police  powers  of  the  commonwealth,  and  adds :  •*  The  pay- 
ment of  the  tax  and  the  giving  of  a  bond  are  conditions 
precedent  to  the  right  to  engage  in  the  business,  and  the  im- 
position of  conditions  precedent  is  the  distinguishing  test  of 
a  license  law."  * 

One  difference  between  permissive  laws  and  prohibitory 
laws  is  that  the  permissive  policy  is  one  of  '^  hands  off'*  as 
respects  the  consumer.  The  right  to  drink  is  not  infringed. 
Excepting  certain  classes,  such  as  minors,  Indians  and  habit- 
ual drunkards,  every  man  can  drink  to  intoxication  without 
violation  of  the  conditions  of  the  permit  by  anybody.  When, 
having  become  "  an  intoxicated  person,"  he  is  no  longer  a 
legal  vendee,  he  is  bundled  out  upon  the  side-walk  and  be- 
comes the  object  of  the  general  repressive  action  of  the  ad- 
ministration in  the  interest  of  the  peace  and  order  of  the 
community.  If  his  drams  have  left  him  in  a  stupor  he  must 
be  removed  from  the  street  as  an  object  offensive  to  the 
public  sense  of  decency.  If  the  effect  of  alcohol  upon  the 
brain  has  been  to  relax  the  inhibitions  of  self-control  upon 
jovial  impulses,  he  may  have  to  be  suppressed  as  a  living 
nuisance  for  disturbing  the  quiet  of  the  night.  If,  again,  his 
impulses  thus  turned  loose  are  violent,  he  may  have  to  be 
taken  under  the  restraint  of  the  state  for  assult  or  homicide. 
All  such  activity  of  the  administration,  however,  is  quite  apart 
from  the  enforcement  of  license  laws  proper ;  it  is  general 
enforcement  of  peace  and  order. 

A  simple  license  policy,  under  which  opportunities  to  drink 
are  not  seriously  curtailed,  thus  encounters,  in  its  enforce- 
ment, only  the  opposition  of  the  avarice  which  desires  free- 
dom to  sell.     As  restrictions  are  added,  however,  whether 

^  People  ex,  rel,  Einsfeld  v,  Murray,  149  N,  K,  367. 


Digitized  by  VjOOQIC 


433]  POLICE  CENTRAUZATION  95 

through  increased  tax  or  through  detailed  police  regulations, 
not  only  does  the  desire  for  gain  through  trade  impel  to 
violations  of  the  law  but  the  freedom  of  the  individual  to 
buy  as  he  pleases  and  drink  what  he  wants  is  more  or  less 
hampered.  Restrictions  imposed  upon  dealers  thus  become 
prohibitions  which  bear  upon  the  people  generally  and  en- 
counter corresponding  resistance.  Prohibition  may  be  either 
local  or  temporal.  A  Sunday-closing  law  is  a  temporal  pro- 
hibitory law.  If  there  is  a  wide-spread  demand  for  liquor  on 
Sunday,  such  a  law  will  call  for  a  corresponding  exercise  of 
repressive  administration.  Night-closing  induces  similar  op- 
position and  necessitates  similar  repressive  enforcement, 
which,  however,  may  be  of  less  significance  on  account  of  the 
smaller  number  who  are  affected  by  such  restrictions.  The 
imposition  of  a  high  license  tax  may,  by  reducing  the  number 
of  saloons,  make  them  less  conveniently  accessible  to  certain 
neighborhoods.  The  interdiction  of  music  in  drinking-places 
may  be  grievous  to  some  customers.  Every  step  thus  taken 
to  limit  the  indulgence  of  his  tastes  by  the  individual  is  a  step 
in  the  direction  of  prohibition.  The  social  significance  of 
prohibition  is  that  the  state  stands  between  the  individual 
and  the  satisfaction  of  his  desires.  Its  administrative  sig- 
nificance is  that  it  requires  a  degree  of  repressive  activity 
corresponding  to  the  aggregate  force  of  the  desires  which 
have  been  outlawed.  The  latest  and  most  notable  method 
of  regulation  attempts  to  restrict  the  evils  of  drink  by  elim- 
inating the  social  feature  of  the  open  traffic.  This  expedient 
runs  counter  to  an  instinct  so  strong  as  to  call  for  a  high 
degree  of  repressive  activity  on  the  part  of  the  administra- 
tion. The  sorts  of  restriction  just  mentioned  may  be  re- 
garded as  instances  of  a  third  class,  which,  as  distinguished 
from  local  and  temporal  prohibition,  may  be  described  as 
modal  prohibition. 

The  crux  of  the  liquor  problem  is  the  reconciling  of  police 


Digitized  by  VjOOQIC 


96  UQUOR  LA  W  ADMINISTRA TJON  [434 

regulation  with  sumptuary  and  social  desires.  Over  against 
the  ethical  principle  in  legislation  is  set  the  social  principle  in 
human  nature;  over  against  economic  welfare  is  set  physical 
appetite ;  over  against  the  functions  of  government  are  set 
the  instincts  of  personal  liberty, — -and  the  conflict  is  more 
acute  and  more  far-reaching  than  in  most  of  the  spheres  of 
human  interest  which  government  has  entered.  The  prob- 
lem involves  a  touch  of  nature  which  makes  most  men  kin. 
Repressive  administration  of  liquor  laws  is  therefore  pecu- 
liarly concerned  with  that  product  of  the  social  mind  which 
we  call  public  opinion,  or  the  general  sentiment  of  the  com- 
munity. 

The  effect  of  public  sentiment  upon  the  efficiency  of  a 
local  administration  may  be  represented  in  the  form  of  a 
ratio,  thus : ' 

Loaa  adminirtrative  efficiency^,     ,Local  »entiment 

LegislatiTe  requirement 

This  equation  is  to  be  taken  as  true  only  under  the  simpli- 
fied conditions,  other  factors  than  public  sentiment  being  ex- 
cluded. The  problem  is  the  improvement  of  the  local  adminis- 
trative efficiency.  This  will  approach  pefection  as  local  senti- 
ment approaches  the  standard  of  legislative  requirement.  The 
officers  whose  efficiency  is  in  question  here  are  presumed  to 
be  responsible  directly  or  indirectly  to  the  local  electorate, 
and  local  sentiment  is  taken  to  be  the  consensus  of  the  consti- 
tuent community. 

Legislative  requirement  being  normally  the  expression  of 
the  average  political  and  moral  sense  of  the  body  politic,  it  may 
frequently  happen  that  local  sentiment  is  already  in  advance 
of  the  legal  norm.  Such  a  case  is  outside  the  present  prob- 
lem.    It  emphasizes  the  propriety  of  the  local  option  policy 

^  Using  a  form  suggested  by  James,  PsyckoUfgy^  cb.  X,  following  Carlyle,  Sartor 
Resartm^  ch.  IX. 
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whereby  the  surplus  moral  force  of  the  community,  instead 
of  going  to  waste,  may  impose  such  special  and  local  restric- 
tions as  it  is  able  to  enforce.  Complete  and  general  prohibi- 
tion, being  in  theory  absolute,  is  the  only  condition  in  which 
local  sentiment  cannot  possibly  exceed  the  requirements  of 
the  law.  In  practice,  however,  only  a  few  communities  will 
be  found,  and  those  the  less  thickly  settled,  in  which  some 
means  will  not  have  to  be  sought  to  improve  the  efficiency  of 
local  administration,  under  any  system  of  legislative  regula- 
tion that  pretends  to  be  restrictive. 

Let  us  assume  that  local  sentiment  is  below  the  legislative 
standard :  it  is  evident,  from  the  nature  of  the  ratio,  that  its 
value  may  be  increased  either  by  increasing  its  first  term  or 
by  diminishing  its  second  term.  The  standard  of  local 
sentiment  may  be  raised  by  the  slow  process  of  education, 
in  which  written  laws  have  their  part.  There  may  also  be 
cataclysmic  changes,  as  when  a  wave  of  moral  sentiment 
sweeps  over  a  country  at  a  period  when  for  some  reason  the 
public  mind  is  peculiarly  susceptible.  Such  movements, 
however,  unless  they  amount  to  a  revolution,  are  usually 
followed  by  a  reaction  in  which  the  results  gained  are  mostly 
lost,  except  for  their  educational  value.  In  lieu  of  satis- 
factory elevation  of  local  sentiment,  resort  may  be  had  to 
the  other  natural  method  of  establishing  equilibrium,  the 
lowering  of  the  standards  embodied  in  the  law. 

To  lower  the  requirements  of  a  law  in  order  to  secure 
efficiency  in  the  enforcement  of  it  is  a  natural  expedient  at 
least  in  the  sense  that  such  a  policy  persisted  in  would  re- 
duce political  society  to  a  state  of  nature.  The  ideal  of 
political  action  is  a  leveling  up.  Democracy  must  give 
eflfect  to  the  will  of  the  people ;  but  unless  it  include  a  meas- 
ure of  aristocracy  it  is  likely  to  end  in  anarchy.  The  civil- 
ization of  the  national  state  is  better  than  that  of  the  village 
communit>^  partly  because  of  the   upward   pull  that  the 
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organic  whole  exerts  upon  the  weaker  parts.  Men  cannot 
be  made  good  by  law;  but  a  good  law,  well  enforced,  helps 
to  keep  men  good  and  make  them  better.  If  a  particular 
locality  is  below  the  general  standard  in  enforcement,  outside 
assistance  may  prepare  the  way  for  self-help. 

The  introduction  of  central  control  as  an  element  in  local 
administrative  efficiency  gives  rise  to  relations  which  may 
be  represented  in  the  form  of  a  ratio  as  follows : 

General  sentiiDeot 

Centralised  administrathre  efficieiiqr=, —  .  ,  ^ . 

Legialatiye  requirement 

This  formula,  like  the  other,  is  true  not  as  a  general  pro- 
position but  only  as  regards  the  relations  of  the  terms  with 
which  it  is  concerned.  Moreover,  since  administration  must 
be  local  in  action,  notwithstanding  it  is  under  central 
responsibility,  the  actual  intensity  of  general  sentiment  at  a 
particular  place  is  diminished  more  or  less  by  the  remote- 
ness of  some  parts  of  the  general  body  politic.  The  senti- 
ment of  the  local  community  thus  has,  in  practice,  a  dispro- 
portionate effect  in  the  make-up  of  general  sentiment.  If, 
therefore,  general  sentiment  be  not  strong  and  pronounced 
in  favor  of  the  enforcement  of  the  law  as  laid  down  by  the 
legislature,  centralized  administration  is  likely  to  weaken  and 
iail  in  the  face  of  an  aggressive  local  opposition.  So  long 
as  general  sentiment,  which,  normally,  is  on  a  par  with  central 
legislative  requirement,  is  intense  enough  to  carry  the  ad- 
ministration against  the  force  of  local  sentiment,  the  condi- 
tions are  favorable  to  the  efficiency  of  centralized  adminis- 
trative control. 

The  activities  of  the  public  mind  are  peculiarly  quickened 
by  social  contact  and  reaction  in  cities.  The  conditions  of 
life  and  work  for  a  large  portion  of  the  population  of  the  great 
city  are  unfavorable  to  normal  restraints  of  physical  appetite. 
Social  instincts  unite  with  physical  appetites  to  produce  an 
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association  out  of  which  grow  a  stronger  desire  and  demand 
for  freedom  in  the  gratification  of  these  instincts  and  appe- 
tites. It  is  doubtful  if  the  various  processes  of  education, 
with  their  conservative  influence,  keep  pace  with  this  pro- 
gressive development  of  liberalism  in  cities,  which  is  promoted 
by  the  constant  accession  of  new  elements  from  without  and 
from  the  higher  social  classes  to  the  lower.  At  any  rate,  the 
present  tendency  seems  to  be  toward  more  liberal  city  stand- 
ards in  the  matter  of  liquor  regulations.  If,  in  such  a  case, 
the  legislative  judgment  of  the  commonwealth  insists  that  the 
general  laws  shall  be  maintained,  the  only  general  expedient 
for  securing  their  enforcement  in  cities  is  centralized  control 
of  police. 

Central  administrative  control  of  police  has,  as  we  have 
seen,  been  provided  on  one  of  two  general  plans :  contingent, 
or  definite.  Theoretically,  a  contingent  scheme  of  centralized 
control  of  city  police,  to  be  assumed  and  put  into  effect  by 
the  executive  when  conditions  require  it,  is  most  conducive 
to  immediate  efficiency.  It  should  also  contribute  to  per- 
manent improvement,  through  the  discipline  administered  to 
the  municipality.  In  practice,  the  wholesome  exercise  of 
such  a  power,  when  it  involves  the  setting  up  of  his  own  ap- 
pointees by  the  governor,  calls  for  wisdom,  integrity  and 
courage  in  a  degree  in  which  few  governors  possess  these 
qualities.  It  is  difficult  for  a  man  who  has  been  elected 
governor  of  one  of  our  commonwealths  to  free  hi^^self  from 
partisan  and  personal  obligations  far  enough  to  appoint  good 
men  to  existing  offices.  When  he  is  empowered  not  only  to 
appoint  local  officers  but  first  to  create  the  offices,  in  his 
discretion,  his  temptations  are  multiplied.  In  creating  a 
'*  metropolitan "  police  board  the  executive  must,  as  a  rule, 
act  either  in  accordance  with  the  wish  of  law-abiding  citizens 
and  in  defiance  of  the  dominant  element  in  local  politics,  or 
in  compliance  with  the  demands  of  place-hunters  who  urge 
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intervention  for  their  own  aggrandizement.  The  creation  of 
such  boards  by  definite  legislation,  on  the  other  hand, 
although  liable  to  similar  abuse,  is  at  least  the  act  of  a  deliber- 
ative body  in  which  the  force  of  personal  motives  is  weakened 
on  account  of  numbers.  Moreover,  the  interval  between 
sessions  of  the  legislature,  even  if  the  sessions  be  biennial,  is 
not  too  long  to  allow  for  events  to  demonstrate  the  need  of 
central  intervention  if  it  goes  to  the  extent  of  a  reorganization 
of  police  control.  The  displacement  of  local  police  manage- 
ment by  a  centralized  management  permanently  or  for  an 
indefinite  period  is  properly  a  legislative  function,  and  its 
surrender  to  the  executive  should  be  viewed  with  suspicion. 
Finally,  assuming  the  honest  intent  of  the  executive  head  of 
the  commonwealth,  he  cannot  represent  so  certainly  as  the 
legislature  that  consensus  of  public  opinion  upon  which  the 
efficiency  of  centralized  administration  depends. 

Definitely  centralized  control  affords  a  basis  for  sympa- 
thetic cooperation  between  the  people  and  the  police.  The 
infinite  diversity  of  interests  committed  to  police  guardian- 
ship, the  wide  variety  of  ways  in  which  the  legitimate  objects 
of  police  administration  may  be  pursued,  the  peculiar  efficacy 
of  tactful  methods  and  complaisant  manners  in  winning  the 
cooperation  of  the  people,  the  effect  of  the  attitude  of  the 
public  upon  the  morale  of  the  force,  all  these  factors  of  the 
problem  of  police  administration  emphasize  the  importance 
of  a  well-considered,  harmonious  plan  of  organization.  The 
element  of  permanency  supplied  by  wise  and  definite  legis- 
lation permits  the  people  to  accommodate  their  political  in- 
terest to  an  imported  institution ;  while  an  effective  central 
executive  control  can  keep  the  administration  from  becom- 
ing demoralized  by  local  influences.  How  to  secure  wise 
and  disinterested  legislation  and  how  to  insure  upright  and 
energetic  administrative  control  is  a  problem  for  the  moralist 
All  that  political  science  can  do  is  to  throw  around  these 
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functions  such  safeguards  of  administrative  legislation  as 
experience  has  proved  valuable.  When  a  wise  plan  of  con- 
trol has  been  established  and  an  enlightened  policy  of  ad- 
ministration has  been  instituted,  the  results  must  rest  ulti- 
mately with  that  general  sense  of  right  throughout  the  body 
politic  which,  as  it  makes  law,  also  enforces  it. 
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CHAPTER  IV 

COMMERCIAL  ADMINISTRATION 

I     Development 

THE  TOWN  AGENCY  UNDER  PROHIBITION 

The  economic  activity  of  the  commonwealth  in  engaging 
in  the  liquor  traffic  is  closely  connected  both  in  theory  and 
in  practice  with  prohibition.  The  dispensary  system  and 
the  prohibitory  regime  agree  in  forbidding  traffic  for  private 
profit.  Sometimes  prohibition  permits  private  traffic  for 
specified  purposes,  as,  for  instance,  sales  by  druggists  for  use 
as  medicine  or  in  the  arts.  From  the  point  of  view  of  the 
theory  of  free  trade  such  prohibition  is  less  prohibitory  than 
the  dispensary  system.  In  practice,  however,  prohibition 
has  frequently  been  associated  with  the  actual  management 
of  such  limited  traffic  by  the  government. 

The  town  agency  system  appeared  with  the  beginnings  of 
prohibition.  The  Massachusetts  act  of  April  19,  1838,  which 
prohibited  the  retail  trade  in  spirituous  liquors,  permitted,  it 
is  true,  the  limited  traffic  by  apothecaries,  but  required  that 
they  be  licensed  for  this  business  by  the  same  boards  which 
had  formerly  granted  licenses  under  the  general  license  law. 
Upon  the  renewal  of  prohibition  in  1852,  the  town  agency  sys- 
tem was  formally  inaugurated,  under  local  control.  The  ap- 
pointment of  town  agents  and  the  management  of  agencies  was 
committed  to  the  selectmen,  who  were  required  to  report  to 
the  county  commissioners.'  Gradually  legislative  regulations 
accumulated,  bonds,  records  and  other  formalities  being  pre- 

*  Acts  of  1852,  ch.  322. 
102  [440 
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scribed.^  In  1855  the  office  of  '' state  commissioner "  was 
created,  to  be  filled  by  appointment  of  the  governor  and 
council.'  The  commissioner,  however,  was  rather  an  agent 
than  an  officer  of  the  commonwealth,  yet  he  was  given 
peculiar  powers  and  subjected  to  special  obligations.  He 
received  no  salary,  provided  his  own  capital  and  could  con- 
tract no  liabilities  as  against  the  commonwealth.  He  was 
given  the  monopoly  of  the  wholesale  trade  with  town  agents, 
and  his  seal  was  made  the  sole  passport  for  liquors  in  transit. 
He  was  limited  to  a  net  profit  of  5  per  cent,  on  sales  and  was 
required  to  keep  his  books  open  to  inspection  by  the  prose- 
cuting officers  of  the  commonwealth.  The  centralized  ad- 
ministration thus  inchoately  organized  was  extended  by  its 
own  interested  activity.  The  term  of  the  commissioner  was 
fixed,  regular  reports  were  required,  and  he  was  even  allowed 
to  enter  the  field  of  retail  trade  by  appointing  a  limited  num- 
ber of  sub-agents  in  Boston.*  This  direct  centralization  of 
traffic  was  evidently  an  expedient  of  "  back-firing  "  to  help 
kill  the  illicit  trade  which  local  authorities  failed  to  suppress. 
The  reports  of  the  Massachusetts  liquor  commissioner, 
even  in  the  earlier  stage  of  the  development  of  the  office, 
show  a  ^i/tf^/-govemmental  enterprise  similar  in  character 
though  not  in  extent  to  that  of  the  South  Carolina  dispens- 
ary.^ For  the  year  1859,  sales  to  local  agents  amounted  to 
$123,626.  In  i860  the  commissioner  had  dealings  with  259 
of  the  335  towns,  and  recommended  in  his  report  that  he  be 
authorized  to  appoint  agents  in  towns  refusing  to  maintain 
agencies.  He  also  looked  abroad  for  trade.  Having  been 
given  permission  by  the  legislature  to  sell  to  authorized 
agents  in  neighboring  prohibition  commonwealths,  he  pub- 
lished his  readiness   ''  to  meet  all  demands,  ....  also  to 

'  AcU  of  1855,  ch.  215.  «  AcU  of  1855,  ch.  470. 

•y^r/f  ^1858,  ch.  172. 

*  See  Reports^  1858  to  1865,  of  CommonweaWi  Liquor  Commissiomr, 
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oflfer  proper  inducements,  ....  having  on  hand  about  130 
different  kinds  and  grades  of  wines  and  liquors  and  in  amount 
an  average  of  $30,000  of  stock,  ....  at  prices  which  defy 
legal  competion."  This  amounted,  as  the  commissioner 
aptly  remarks,  to  "  a  retail  trade."  He  secured  the  patronage 
of  Maine,  New  Hampshire  and  Vermont,  with  the  result  of 
increased  sales  and  larger  gains.  Another  advantage  result- 
ing from  this  enterprise  was  the  absorption  by  the  common- 
wealth's commissioner  of  an  interstate  commerce  which  was 
formerly  in  private  hands,  and  hence  was  likely  to  be  pro- 
ductive of  illicit  traffic  at  home.  The  system,  in  general, 
projected  the  element  of  private  gain  into  a  plan  of  police 
regulation,  with  the  inevitable  result,  observable  also  in  the 
dispensary  system,  that  the  motive  of  gain  tended  to  obscure 
the  police  purpose  of  the  system.  That  the  enterprise  of  the 
commisioner  got  the  better  of  his  ideals  of  official  duty  was 
strongly  indicated  by  his  refusal,  in  a  notable  instance,  to 
permit  legislative  inquest  into  his  accounts.'  The  report  for 
1862,  another  person  having  become  commissioner,  likewise 
indicates  a  strange  commercial  competition  for  a  prohibited 
traffic.  It  says :  "  The  people  have  traded  with  the  agents  to 
a  greater  extent  than  formerly,  showing  either  an  increased 
necessity  for  these  articles  or  a  growing  suspicion  of  the 
quality  of  those  obtained  from  other  sources." 

With  the  re-enactment  of  prohibition  in  1869,  after  a  year 
of  "  license,"  the  agency  system,  like  the  constabulary,  re- 
appeared more  thoroughly  organized  than  before.  The  com- 
missioner was  now  made  a  salaried  officer,  at  $4000  per  year ; 
the  "state  assayer"  was  also  given  a  regular  salary."  In 
1 87 1,  after  the  decadence  of  prohibition  sentiment  had  been 
signalized  by  the  passage  of  the  "  ale  and  beer "  law,  per- 
mitting the  sale  of  such  liquors   to  be   consumed   off  the 

^  Burnham  v.  Moirissey,  14  Gray^  226. 
'  AcU  of  1869,  ch.  415. 
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premises,'  the  commercial  character  of  the  commonwealth's 
traffic  was  still  further  emphasized.  The  commissioner  was 
allowed  to  enter  this  general  traffic,  at  least  in  Boston, 
through  sub-agents  appointed  by  him ;  and  it  was  provided 
that  "  All  profits  accruing  from  such  sales  shall  be  paid  into 
the  treasury  of  the  commonwealth."* 

Prohibition  in  New  England  has  generally  been  accom- 
panied with  the  town-agency  system,  under  varying  forms  of 
control.  Vermont  formerly  had  a  central  commissioner  who 
enjoyed  summary  powers  of  control  over  town  agents,  but 
more  recently  the  control  of  town  agencies  was  given  to  an 
elective  county  commissioner.'  New  Hampshire  organized 
the  agencies  as  early  as  1858,  in  an  act  which  has  been  per- 
petuated in  part  as  follows :  ''  The  governor  shall  from  time 
to  time  appoint  one  or  more  suitable  persons "  to  furnish 
town  agents  with  ''  pure,  unadulterated,  spirituous  liquors,  on 
such  terms  and  under  such  regulations  and  restrictions  as  to 
him  may  seem  proper."  *  Maine  established  the  office  of 
** state  dispensing  commissioner"  in  1862,  to  be  filled  by  ap- 
pointment of  the  governor  and  council.  His  duties,  as 
defined  by  a  more  recent  act,  are  chiefly  ministerial,  the 
commonwealth  being  the  virtual  purchaser  of  liquors  to  be 
furnished  by  the  commissioner  to  town  agencies.  Although 
the  commissioner  provides  the  capital  with  which  to  carry  on 
the  business,  he  can  hardly  be  regarded  as  the  entrepre- 
neur. He  receives  a  prescribed  rate  of  interest  on  the  capital 
invested,  as  well  as  a  salary  of  $1500,  and  expenses,  for  his 
services  as  manager  of  the  commonwealth's  traffic.  He  is 
appointed  for  a  four-year  term,  makes  his  headquarters  "  at 
such  place  as  shall  be  approved  by  the  governor  and  council" 
and  is  under  their  general  supervision  and  direction.^   Maine 

» Acts  of  1870,  ch.  389.  *  Acts  of  1871,  ch.  374. 

^  Statutes  of  Vt.  (1894.)  *  Public  Laws  of  N,  H.  {i^i\  ch,  112. 

^Acts  of  1887,  ch.  140,  as  amended,  1895,  ch.  160. 
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has  thus  reached  not  only  the  stage  of  administrative  develop- 
ment at  which  Massachusetts  stopped,  but,  so  far  as  the  traffic 
extends,  she  has  practically  the  plan  of  control,  by  governor 
and  council,  with  which  South  Carolina  began.  An  expan- 
sion of  the  field  of  governmental  enterprise,  with  an  attend- 
ant elaboration  of  administrative  organization,  changes  the 
prohibitory-agency  system  into  the  commonwealth  dispen- 
sary. Although,  in  the  important  types  of  the  agency  sys- 
tem, the  central  commissioner  has  no  direct  control  over 
local  agents,  a  considerable  supervisory  authority  may  be 
exercised  by  the  central  administration.  The  Maine  law  of 
1895  requires  the  governor  and  council  to  inspect  local 
agencies  once  a  year  in  towns,  twice  a  year  in  cities,  and  at 
any  other  time  on  complaint  of  municipal  officers. 

II.     Current  Form 

THE  COMMONWEALTH  DISPENSARY 

The  establishment  of  the  commonwealth  dispensary  system 
in  South  Carolina  was  a  sufficiently  new  and  marked  depar- 
ture from  previous  systems  to  be  called  a  revolution.  Its 
subsequent  existence  has  been  a  progressive  evolution. 
From  the  first,  it  has  carried  into  the  realm  of  central  gov- 
ernmental activity  a  degree  of  commercial  and  police  admin- 
istration which  had  not  been  approached  in  any  previous 
plan  of  dealing  with  the  liquor  traffic.  The  policy  of  the 
South  in  liquor  legislation  was  to  have  no  distinctive  policy 
except  that  of  legislating  specially  for  different  localities*  It 
is  perhaps  due  to  this  policy  or  absence  of  policy  that  the 
idea  of  the  dispensary  was  suggested  to  South  Carolina.  The 
Georgia  legislature,  which,  at  its  session  of  1889,  had  enacted 
between  seventy  and  eighty  special  liquor  laws  for  as  many 
separate  localities,^  indulged  the  city  of  Athens,  at  its  next 

^  See  Session  Laws^  1889. 
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session,  with  a  local  dispensary  system  which  is  said  to  have 
been  the  model  for  South  Carolina.'  The  first  common- 
wealth dispensary  act»  that  of  South  Carolina,  which  went 
into  effect  July  i,  1893,  was  described  in  its  title  as  "An  act 
to  prohibit  the  manufacture  and  sale  of  intoxicating  liquors, 
as  a  beverage,  within  this  state,  except  as  herein  provided." 
In  1896  it  had  become: 

An  act  to  provide  for  the  election  of  a  state  board  of  control  and  to 
further  regulate  the  sale,  use,  consumption,  transportation,  and  dis- 
position of  intoxicating  or  alcoholic  liquors  or  liquids  in  the  state, 
and  prescribe  further  penalties  for  violation  of  the  dispensary  laws, 
and  to  police  the  same. 

The  repressive  character  of  the  law  and  the  wide  administra- 
tive activities  which  it  requires  have  kept  it  constantly  before 
the  courts.  It  has  been  picked  to  pieces  repeatedly  by  the 
courts  and  its  essential  parts  condemned  as  unconstitutional, 
but  it  has  never  failed  to  appear  in  new  and  stronger  form 
after  the  next  meeting  of  the  legislature.  The  controversy 
generally  hinged  upon  the  question  whether  the  law  was  a 
police  measure  or  a  revenue  measure.  The  decisions  on 
this  question  will  be  considered  hereafter.  It  will  be  con- 
venient to  disregard  for  the  present  the  final  motive  of  the 
act  and  to  treat  the  dispensary  merely  as  a  governmental 
monopoly  of  the  liquor  trafHc,  involving  primarily  a  business 
administration  and,  secondarily,  an  incidental,  repressive, 
police  administration.  In  describing  the  organization  of  the 
system,  the  dispensary  law  as  revised  and  re-enacted  March 
6,  1896,  will  generally  be  followed. 

I.  BUSINESS  ADMINISTRATION 
(l)  OaSANIZATIOM 

The  law  as  originally  framed,  under  the  inspiration  of  a 
strong  and  aggressive  personality  in  the  executive  chair,  gave 

^  Ac^  0/  Aug,  31,  1891. 
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the  general  direction  of  the  dispensary  to  a  board  of  control 
consisting  of  the  governor,  the  comptroller-general  and  the 
attorney- general.  The  executive  management  of  the  system 
was  committed  to  a  central  dispensary  commissioner  ap- 
pointed by  the  governor.  Later,  the  legislature  assumed 
the  appointment  of  the  board  of  control,  which  consists  of 
five  members  chosen  for  five-year  terms.*  This  board  ap- 
points the  central  commissioner  and  the  several  county 
boards  of  control,  besides  appointing  assistant  chemists  and 
the  necessary  force  of  clerks  and  fixing  the  salaries  of  these 
subordinate  officers.  Its  appointing  power  is  qualified  by  the 
proviso  that  all  appointees  must  be  "  believed  by  the  said 
board  not  to  be  addicted  to  the  use  of  intoxicating  liquors." 
All  its  appointees  are  removable  for  cause  in  the  discretion 
of  the  board.  The  compensation  of  the  members  of  the 
board  is  a  per  diem  allowance  and  mileage  equal  to  that  of 
members  of  the  legislature. 

All  liquors  to  be  sold  within  the  commonwealth  must  be 
purchased  by  the  central  board  of  control  and  furnished 
through  the  dispensary  to  local  dispensers  or  other  authorized 
vendors.  The  certificate  of  the  board  and  that  of  the  official 
chemist  must  be  attached  to  every  package  of  liquors  in  com- 
mercial transit.'  The  manufacture  of  liquors  within  the 
commonwealth  and  their  shipment  for  external  trade  is  for- 
bidden except  under  license  from  the  board  of  control/ 
Managers  of  distilleries  are  required  to  make  regular  reports, 
showing  the  disposition  of  the  product,  the  board  appointing 
a  special  inspector  to  keep  manufacturers  under  surveillance.* 
The  law  formerly  required  that  preference  be  given  to  pro- 
ducers within  the  commonwealth,  but  in  consequence  of  the 
rulings  of  the  federal  courts  against  this  discrimination  it  was 

^ActofUzxche,  1896;  §2. 

« Ibid.,  §  3.  »  Ilnd,,  §  15.  *  IHa. 
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repealed  and  the  board  of  control  was  left  free  to  buy  liquors 
where  it  could  do  so  most  advantageously. 

The  central  board  of  control  has  wide  discretion.  Its  sup- 
plementary ordinance  power  extends  to  prescribing  "  all  rules 
and  regulations  governing  the  said  commissioner  or  county 
dispensers  ....  where  the  same  are  not  provided  for  by 
law." '  Exemption  from  the  general  prohibition  upon  the 
sale  of  liquors  by  any  person  other  than  dispensers  may  be 
granted  by  the  board  in  the  case  of  qualified  hotels  "  where 
tourists  or  health-seekers  resort/'  bond  having  first  been  given 
in  the  penal  sum  of  $3,000  that  all  rules  will  be  observed  and 
no  liquors  sold  except  those  procured  from  the  dispensary.' 
The  board,  under  stress  of  adverse  rulings  by  the  courts,  has 
also  extended  its  activity  beyond  the  limits  prescribed  in  the 
law  and  even  against  the  manifest  disapproval  of  the  legis- 
lature, in  establishing  ''beer  dispensaries,"  to  contest  the 
field  with  the  private  traffic  which  flourished  for  a  time  in 
the  shape  of  "  original  packages."  All  expenses  of  the  cen- 
tral dispensary  management  are  paid  upon  warrants  drawn  by 
the  board  upon  the  commonwealth  treasurer,  who  keeps  a 
separate  account  with  the  dispensary  fund. 

The  central  commissioner  holds  for  a  two-year  term  on  a 
salary  of  $1900  per  annum,  resides  at  the  capital,  and  acts 
in  general  as  business  manager  under  the  direction  of  the 
board  of  control.  As  the  central  dispensing  agent  he  sup- 
plies local  dispensaries  with  "merchandise"  for  the  retail 
trade  and  also  deals  directly  with  special  classes  of  private 
merchants,  as  in  furnishing  alcohol  to  wholesale  druggists 
and  manufacturing  chemists.  Liquors  confiscated  as  con- 
traband are  reported  to  him  and,  if  found  "  pure,"  are  added 
to  the  stock  of  the  dispensary.  Private  persons  "  having 
liquor  which  they  wish  to  keep  for  their  own  use  may  throw 

>^r/0/March6,  1896;  §3.  >/M^.,  §21. 
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the  protection  of  the  law  around  the  same  by  furnishing  an 
inventory  of  the  quantity  and  kinds  to  the  state  commissioner 
and  applying  for  certificates  to  affix  thereto."* 

The  county  boards  of  control  are  composed  each  of  three 
persons,  appointed  for  a  term  of  two  years  and  paid  a  limited 
per  diem  and  mileage."     They  are  the  local  mouth-pieces  of 
the  central  board,  all  their  legislative  acts  being  subject  to 
the  approval  of  the  central  board.     They  supervise  the  opera- 
tions of  the  local  dispensary  and,  with  the  approval  of  the 
central  board,  may  establish,  in  their  discretion,  additional 
dispensaries,  provided  written  remonstrance  be  not  made  by 
a  majority  of  the  voters  of  the  township.3     Local  dispensers 
are  appointed  by  the  county  board.     The  local  dispenser 
must  make  oath  "that  he  is  not  addicted  to  the  use  of  intox- 
icating liquors  as  a  beverage,"  and  give  bond  for  the  observ- 
ance of  all  rules,  particularly  that  he  ''  will  not  sell  intoxicat- 
ing liquors  at  a  price  other  than  that  fixed  by  the  state  board 
of  control."  *     In  making  sales  he  must  require  of  purchasers 
formal  written  requests  made  on  prescribed  blanks  furnished 
by  the  central  board  of  control,  consecutively  numbered  and 
to  be  strictly  accounted  for.     Dispensers  are  required  to  re- 
mit weekly  all  moneys  accruing,  due  the  commonwealth,  to 
the  commonwealth  treasurer,  forwarding  at  the  same  time  a 
duplicate  statement  to  the  central  board  of  control.     The  law 
declares  that  appointments  of  dispensers  "  shall  be  deemed 
trusts  reposed  in  the  recipients  thereof,  not  as  matters  of 
right  but  of  confidence,  and  may  be  revoked  upon  sufficient 
showing  by  order  of  the  county  board  of  control."^     Central 
control  of  dispensers,  however,  which  is  the  crucial  test  of 
the  efficacy  of  the  system,  is  indirect,  being  reached  by  the 
control  of  the  central  board  over  the  county  boards.     This 
fact  has   led  to  strong  recommendations   that  the  county 

»  Actof^itx^  6,  1896;  §  35.  *  IbitL,  §  9. 
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boards  be  abolished,  on  the  ground  that  they  "  do  not  con- 
trol." « 

The  profits  to  the  commonwealth  arise  from  the  wholesale 
trade  with  local  dispensaries.  The  profits  of  the  retail  trade, 
after  paying  local  dispensary  expenses,  are  divided  between 
the  county  and  the  municipalit>'  in  which  the  dispensary  is 
located.'  As  a  matter  of  fact,  the  distinction  between  the 
wholesale  and  the  retail  trade  is  merely  a  device  for  conven- 
ience of  book-keeping.  The  central  board  of  control  de- 
termines not  only  the  wholesale  price  but  the  retail  price ; 
liquors  in  the  hands  of  local  dispensers  are  regarded  as  the 
property  of  the  commonwealth,  and  losses  arising  from  the 
defaults  of  local  dispensers,  or  the  destruction  of  the  local 
stock,  are  charged  against  the  central  dispensary.  Finally, 
local  opposition  may  be  punished  by  a  withholding  of  all 
profits :  "  If  the  authorities  of  any  town  or  city,  in  the  judg- 
ment of  the  state  board  of  control,  do  not  enforce  this  law, 
the  state  board  may  withhold  the  part  going  to  the  said 
town  or  city,  and  use  it  to  pay  state  constables  or  else  turn 
it  into  the  county  treasury." ' 

(9)  OPBRATIOM 

The  volume  of  business  done  by  the  dispensary  may 
fairly  be  judged  from  the  following  figures  found  in  the  re- 
port of  the  central  board  of  control  for  the  year  1897  • 

Liquors  purchased  by  board  of  control 1780,503.42 

*  Liquors  sold  to  local  dispensaries 1,125,674.35 

Gross  sales  of  local  dispensaries 1,252,289.08 

Net  profits  of  local  dispensaries 84,782.78 

Profits  from  beer  and  hotel  dispensaries 26,108.20 

Average  stock  in  central  and  county  dispensaries. 300,000.00 

There  were  ninety  local  dispensaries  in  operation  through - 

*  See,  e*g,.  Message  of  Governor  to  Legislature  of  i8g^,  p.  15. 

«  Act  of  March  6,  1896,  §  9.  •  Ihid. 
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out  the  commonwealth  in  1897.  Th^  profits  to  the  com- 
monwealth from  the  establishment  of  the  business  down  to 
the  close  of  the  year  1 897  may  be  approximated  by  a  com- 
pilation of  statements  contained  in  official  reports  and  the 
messages  of  the  governor,  as  follows : 

For  19  months  ending  Jan.  31, 1895 1110,348.80 

For  II  months  ending  Dec.  31,  1895 I33f4^*77 

For  1%  months  ending  Dec.  31,  1896 «•     200,000.00 

For  12  months  ending  Dec.  31,  1897 I46>44309 

Total  (four  ]fears  and. six  months) l59o»259^ 

The  reports  of  auditing  committees  of  the  legislature  show 
that  during  the  years  1895  ^"^  1896  losses  to  the  common- 
wealth on  account  of  "balances  due  by  ex-dispensers" 
amounted  to  $12,702.82.^  These  losses  are  attributed  by 
the  governor  to  **  negligence  on  the  part  of  the  county 
boards  of  control,''  and  are  made  an  additional  argument 
for  the  abolition  of  these  boards.*  The  demoralization  of 
the  business  by  adverse  decisions  of  the  courts  undoubtedly 
contributed  to  these  results. 

Although  the  management  of  the  dispensary  has  been  con- 
tinuously in  the  hands  of  the  party  that  instituted  it,  each 
succeeding  administration  has  found  much  fault  with  the 
methods  employed  by  its  predecessor.^  The  difficulties 
which  have  interfered  with  its  business  success  have  arisen 
partly  from  the  imperfections  of  an  experimental  organiza- 
tion, partly  from  the  hostility  of  the  courts  to  the  theory  of 
the  system,  and  partly  from  the  popular  resistance  to  its 
rigorous  restrictions  upon  privileges  of  trade.  The  organi- 
zation has  been  gradually  improved,  first,  by  specializing  the 
central  management  in  a  board  of  control  apart  from  the 

1  See  Report  of  Board  of  Control^  1898.  *  Messagt  of  1897. 

'  See,  i,  %^  Message  of  Gov.  Evans,  February  10,  1896,  p.  6;  Message  of  Gov, 
EUerbe,  Session  of  iSgS,  p.  4. 
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ordinary  executive  departments  of  the  commonwealth ;  and, 
secondly,  by  concentrating  responsibility  in  this  board  for 
the  entire  business  management.  To  complete  the  poten- 
tial efficiency  of  the  organization,  local  dispensers  must  be 
brought  under  an  effectual  and  direct  central  control.  The 
central  board  makes  but  one  recommendation  in  its  report 
for  1897,  which  ^s  as  follows:  "We  find  that  the  county 
boards  of  control  are  costing  more  than  $10,000  per  annum, 
and  do  not  meet  the  requirements  of  the  dispensaries,  and 
recommend  that  they  be  abolished  and  some  more  suitable 
and  economical  plan  be  devised  for  local  supervision  and 
control."  The  proposal  is  evidence  of  the  fitness  of  the  cen- 
tral board,  for  the  filling  of  a  hundred  offices  is  an  element 
in  the  spoils  of  party  victory  which  no  practical  politician 
can  disregard.  If  current  report  may  be  credited,  the  board 
of  control  shows  much  business  sagacity.  A  news  item  in 
the  public  press,  under  date  of  April  21,  1898,  says:  ''The 
board  of  control  in  South  Carolina,  which  has  control  of  the 
state  dispensaries  of  liquors,  at  its  sitting  on  Monday  ordered 
seven  car-loads  of  beer,  in  order  to  avoid  the  prospective 
war-tax  on  that  amount  of  supplies." 

The  validity  of  the  political  theory  of  the  law  has  been 
severely  tested.  The  fabric  out  of  which  institutions  are 
made  in  South  Carolina  must  be  of  a  tough  fibre,  otherwise 
the  dispensary  system  would  long  ago  have  been  destroyed 
by  judicial  decisions.  Active  opposition  on  the  part  of  the 
courts  of  the  commonwealth  was  soon  silenced  by  changes 
in  their  personnel.  Adverse  judgments  of  the  federal  courts 
continued  to  cause  much  trouble  until  a  decision  of  the 
United  States  Supreme  Court  in  May,  1898,  set  the  law  upon 
a  fairly  firm  footing.  The  cases  before  the  federal  courts 
which  involved  the  business  administration  of  the  law 
naturally  arose  under  the  interstate  commerce  provisions  of 
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the  federal  constitution.  In  the  two  important  cases  which 
reached  the  United  States  Supreme  Court,  the  essential  ques- 
tion was  as  to  the  right  of  the  commonwealth,  under  the 
permissive  Act  of  Congress,  '  to  control  an  import  trade  in 
liquors  otherwise  than  by  prohibition.  The  decision  in  the 
earlier  case^  while  it  seemed  to  invalidate,  in  terms,  only  those 
provisions  of  the  law  which  forbade  free  importation  of  liquors 
for  private  use,  was  susceptible  of  further  application.  It 
declared  that  "  when  a  state  recognizes  the  manufacture,  sale 
and  use  of  intoxicating  liquors  as  lawful,  it  cannot  discrimin- 
ate against  the  bringing  of  such  articles  in  and  importing 
them  from  other  states."*  This  dictum,  taken  together  with 
the  doctrine  long  maintained  by  the  court  that  the  right  of 
commercial  importation  implies  the  right  of  subsequent 
sale,  was  afterward  relied  upon  by  the  circuit  court  in  uphold- 
ing the  right  of  importers  to  sell  in  ''  original  packages.'* 
**  This  led,"  says  the  governor,  "  to  the  opening  in  the  state 
of  hundreds  of  private  liquor-houses,  and  flooded  the  whole 
of  South  Carolina  with  whiskey." '  When  this  doctrine  came 
up  for  review  in  Washington,  a  distinct  administrative  ques- 
tion was  involved,  namely,  whether  the  commonwealth  might, 
through  its  officers,  decide  what  brands  of  liquors  should  fill 
the  channels  of  trade  in  South  Carolina.  In  the  later  of  the 
two  cases  it  was  held  that  such  action  is  not  to  be  regarded 
as  discrimination  against  citizens  of  other  commonwealths 
when  the  officers  are  allowed  discretion  to  choose  between 
home  producers  and  outside  producers.*  The  objection — 
that  administrative  discretion  as  applied  to  purchase  for 
exclusive  sale  by  the  commonwealth  amounts  to  govern- 
mental discrimination  against  other  commonwealths   from 

^  Tht "  WUson''  Law  0/ August  8,  1S90. 

'  Scott  V.  Donald,  165  U.  S,,  58.  •  Mtssagt  of  1898. 

*  Vance  v.  Vandercook,  170  U.  5.,  438. 
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which  liquors  are,  in  fact,  not  purchased, — ^was  met  by  the 
court  with  the  presumption  that  officers  will  buy  fairly  and 
in  the  open  market,  and  with  the  assumption  that,  since 
private  persons  may  import  for  their  own  use,  the  possible 
discrimination  by  officers  of  government  is  no  more  op- 
pressive than  the  free  discretion  of  private  dealers/  The 
argument  of  the  court  upon  this  point  hardly  carries  con- 
viction. Doubtless  the  court  would  have  held,  as  was  held 
in  the  previous  case,  that  an  act  of  the  legislature  expressly 
discriminating  in  favor  of  home  producers  would  be  an  un- 
constitutional infringement  upon  the  trade  interests  of  non- 
residents. From  a  commercial  point  of  view  it  is  difficult  to 
see  that  the  case  is  essentially  altered  by  a  change  in  the  law 
giving  to  an  executive  board  the  power  of  discrimination 
which  is  forbidden  to  the  legislature.  As  supporting  a  com- 
mercial doctrine,  such  an  argument  defeats  itself  by  reason 
of  its  inclusiveness.  It  cannot  stand  except  as  based  on 
police  powers.  The  result  of  this  decision,  however,  was  to 
give  assurance  to  the  businesss  management  of  the  dispensary. 
Open  sale  by  private  persons  having  been  definitely  outlawed, 
the  abuses  of  importation  for  "personal  use"  could  more 
readily  be  reckoned  with. 

The  monopoly  features  of  the  dispensary  system  array 
against  it  the  hostility  of  the  consumer,  the  merchant  and 
the  producer  of  liquors.  The  consumer  resents  restrictions 
upon  his  free  choice  of  the  place  where  he  shall  trade ;  the 
dispensary,  though  its  prices  may  be  fair,  is  too  huge  to 
cater  to  the  tastes  of  its  customers  as  private  interest  com- 
pels private  dealers  to  do;  and  it  is  entirely  wanting  in 
social  facilities.  The  would-be  merchant  is  naturally  antago- 
nistic to  a  regime  in  which  he  finds  his  occupation  gone ; 
but   his   position  does   not  differ   in  theory  from   that  of 

^  Vance  v,  Vandercook,  170  U,  5„  p.  450-1. 
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would-be  merchants  in  prohibition  territory,  whether  the 
prohibition  be  local  or  general.  It  is  upon  the  home  pro- 
ducer that  the  dispensary  as  an  economic  institution  bears 
with  peculiar  force.  The  dispensary  sells  at  a  monopoly 
price ;  but  it  buys  at  a  price  which  is  not  only  depressed  by 
natural  competition,  but  can  be  forced  to  the  point  of  lowest 
living  profit  by  governmental  discrimination.  Relying  upon 
its  police  powers,  the  legislature  gives  to  the  board  of  con- 
trol a  general  restrictive  authority  over  manufacturers  of 
liquors,  to  be  exercised  through  the  issue  of  licenses,  and  to 
be  enforced  by  the  drastic  sanctions  of  summary  seizure  and 
confiscation  of  the  product  on  hand.'  When  a  merchant- 
commonwealth  sets  up  with  one  hand  a  system  of  regulations 
upon  production,  with  the  other  hand  a  monopoly  of  trade, 
and  commits  the  administration  of  both  to  the  wide  discre- 
tion of  a  single  board,  the  conditions  seem  favorable  to 
economic  oppression. 

The  retail  trade  in  liquors,  in  general,  illustrates  in  a  high 
degree  the  law  of  increasing  returns.  It  therefore  ofTers  a 
favorable  field  for  commercial  monopoly.  This  has  been 
shown  in  the  **  tied  house  "  system  of  Great  Britain  •  and  in 
the  tendency  of  large  liquor  manufacturers  in  the  United 
States  to  take  the  retail  trafHc  into  their  own  hands.  Since 
the  monopoly  price  of  a  commodity  under  the  law  of  in- 
creasing returns  tends  downward  and  the  volume  of  trade 
tends  upward,  the  economic  tendency  of  the  dispensary  as  a 
legal  monopoly  is  toward  increased  consumption  of  liquors. 
As  an  economic  institution  it  is  under  economic  law.  The 
primary  police  purposes  of  the  system,  which  favor  diminu- 
tion of  consumption,  run  counter  to  this  economic  tendency. 

ly^^/ 4/ March  6, 1896,  §15. 

*  See  Minutes  of  Evidence^  Royal  Commission  {on  the  Liquor  Licensing  Laws) 
of  April  I  Si  i8q6. 
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It  is  characteristic,  however,  of  all  political  schemes,  that 
positive  institutions  tend  to  strengthen  with  time  while  neg- 
ative precepts  drop  into  disuse.  The  business  management 
of  the  dispensary,  in  their  struggle  to  establish  the  institution 
securely,  have  tended  to  relegate  to  the  background  the 
purely  prohibitory  ideal  which  inspired  most  of  those  who 
voted  to  establish  the  system,  and  have  set  up  in  its  place  a 
mercantile  police  ideal.  Instead  of  establishing  the  dispen- 
sary that  the  traffic  may  be  restrained,  illicit  traffic  is  re- 
pressed that  the  dispensary  may  flourish.  The  tendency  of 
the  dispensary  is  to  push  itself  into  territory  previously  under 
local  prohibition  and  so  to  neutralize  the  operation  of  local 
option.  Governor  Tillman  avowed  it  his  policy  to  establish 
dispensaries  wherever  possible  in  order  to  crowd  out  the 
"  blind  tiger."  At  the  legislative  session  of  1898,  when  a  bill 
to  exempt  three  prohibition  cqunties  from  the  operation  of 
the  dispensary  law  was  before  the  house,  it  was  alleged  that, 
in  one  county,  in  the  first  year  of  the  dispensary,  liquor  was 
bought  to  the  value  of  $250;  in  the  second,  $5,000;  and  in 
the  third,  $10,000. 

3.  POUCE  ADMINISTRATION 

The  powers  of  police  control  are  practically  centralized  in 
the  governor.  They  may  be  grouped  in  three  classes :  ( i ) 
discipline  of  local  officers;  (2)  the  constabulary  and  detec- 
tive force;  (3)  the  "  metropolitan  police "  in  cities.  The 
law  seeks  to  enlist  the  interested  activity  of  sheriffs  and 
magistrates  in  its  enforcement  by  a  grant  of  one-half  the 
value  of  all  liquors  seized  and  confiscated  through  their 
efforts;  but  it  provides,  in  addition  to  heavy  penalties  to 
which  neglect  of  duty  is  liable  through  judicial  proceedings, 
that  these  and  other  officers  may  be  suspended  by  the  gov- 
ernor.^    The  metropolitan  police  law,  as  enacted  in  1894, 

>  Acf  of  March  6,  i89(S,  §  39. 
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authorized  the  governor,  secretary  of  state  and  attorney- 
general,  acting  as  a  central  board,  to  set  up  a  board  of 
police  commissioners  of  their  own  appointment,  in  lieu  of 
the  local  police  authorities,  in  any  municipality  where  the 
dispensary  law  was  not  enforced.  The  provision  for  ap- 
pointment of  constables  and  detectives  has  already  been 
quoted/  The  last  two  forms  of  centralization  have  rendered 
the  first  comparatively  unimportant. 

The  constabulary  are  the  aggressive  agents  of  the  dis- 
pensary for  the  protection  of  the  commonwealth's  monopoly. 
It  is  their  province  to  examine  all  liquors  shipped  into  the 
commonwealth,  to  seize  liquors  intended  for  unlawful  traffic, 
to  enter  and  inspect  all  places  where  liquors  are  kept,  upon 
reasonable  belief  of  unlawful  intent,  and,  in  case  of  seizure, 
to  take  steps  for  confiscation  of  the  liquors  and  the  punish- 
ment of  the  dealers.'  Consequently  the  operations  of  the 
constabulary  have  given  rise  to  the  most  dramatic  incidents 
in  dispensary  history.  The  riots  at  Darlington  and  other 
places  during  the  first  year  of  the  dispensary  were  precipi- 
tated by  the  exercise  of  the  powers  of  search  and  seizure  on 
the  part  of  the  constables.'  Later  it  was  found  more  effica- 
cious to  resort  to  the  courts  than  to  the  shot-gun  for  pro- 
tection against  alleged  violations  of  private  rights.  The 
work  of  the  constables  was  sometimes  pushed  to  an  annoy- 
ing extreme.     A  prominent  resident  of  Charleston  writes  :* 

"  Bishop  C of  the  Protestant  Episcopal  Church  told  me 

himself  of  being  accosted  by  a  liquor  constable  who  mistook 
the  case  containing  the  bishop's  robes  for  a  liquor  drum- 
mer's case ! "  Governor  Evans,  commending  the  work  of 
the  constables,  said :  *'  If  it  were  not  for  the  espionage  of 
these  officers,  the  blind  tiger  would  be  rampant  and  the  dis- 

*  Actoflli9xz\k  6,  1896,  I  46;  see  Chapter  III. 

"  Act  of  March  6,  1896,  passim.  'See  The  Liquor  Probiem^  p.  154^. 

^  Letter  of  "Soy,  g^  1898. 
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pensary  would  not  be  self-sustaining."  The  activities  of  the 
constabulary  became  especially  prominent  in  the  conflict 
between  the  commonwealth  administration  and  the  federal 
circuit  court  Liquors  imported  "for  private  use"  having 
been  seized  by  constables,  an  injunction  was  granted,  in 
1S95,  against  interference,  not  only  with  the  plaintiff  in  the 
case  at  bar,  but  with  ''  any  other  person  in  the  state  of  South 
Carolina  as  importer  and  consumer."  Constables  subse- 
quently making  seizures  were  committed  for  contempt. 
After  the  affirming  of  this  decree  by  the  Supreme  Court 
in  1897,*  Governor  Ellerbe  reported:  "The  state  constables, 
under  my  instructions,  seized  quantities  of  whiskey  where 
there  were  suspicious  circumstances  connected  with  its  im- 
portation ;  but  upon  application  to  Judge  S ,  nearly  all 

the  whiskey  seized  was  released." '  Although  the  advanced 
position  now  assumed  by  the  circuit  court*  removed  "ori- 
ginal package"  agencies  from  the  category  of  "  blind  tigers," 
it  was  still  sought  to  suppress  them  as  nuisances.  A  press 
dispatch  from  Charleston,  dated  a  fortnight  after  the  an- 
nouncement of  the  circuit  court's  decision,  gives  this  typical 
instance  involving  the  action  of  the  constabulary:* 

Last  week,  J.  S.  P ,  agent,  opened  an  original  package  bar  in 

Charleston  and  since  then  he  has  been  reaping  a  harvest  To-day, 
however,  a  warrant  was  sworn  out  and  the  place  was  closed.  .  .  . 
To-night  the  constabulary  is  in  charge,  taking  stock  and  preparing  to 
confiscate  the  whole  outfit.  The  assistant  attorney-general  is  here 
from  Columbia  to  lead  the  legal  fighting  and  the  city  is  flooded  with 
liquor  constables. 

The  power  of  injunction  again  triumphed,  for  a  time.  Soon 
afterward   the  governor,  recognizing  that  the  court  "had 

^ Scott  V,  Donald,  165  U.  S^  107.    (Decree  afliimed  only  as  to  "the  parties 
named  as  plaintiff  and  defendants  in  the  bill.") 
^Message  of  1898.  * Vandercook  v.  Vance,  80  Fed,  Rtp^  786. 

*iV.  K  S^tn,  June  18,  1897. 
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practically  paralyzed  the  constabulary/'  dismissed  most  of 
the  force  and  left  the  responsibility  for  enforcement  with  the 
local  authorities.' 

During  the  years  1895  and  1896,  the  number  of  constables 
averaged  50.  In  1896,  the  force  numbered  55  and  was  di- 
vided and  assigned  to  the  "  upper"  and  **  lower"  sections  of 
the  commonwealth,  each  division  having  at  its  head  a  chief 
constable.  The  cost  of  maintaining  the  force,  being  made 
by  law  a  charge  upon  the  dispensary  fund,  is  reckoned  as 
part  of  the  expenses  of  operation.  This  cost  was,  in  1895, 
$43,032.01.  As  an  offset  the  value  of  liquors  confiscated  or 
''contraband  dumped"  was  set  down  at  $17,031.70.*  In 
1897,  when  the  efficiency  of  the  force  was  most  seriously 
impaired  by  adverse  judicial  decisions,  leading  to  its  partial 
disbandment,  the  cost  of  maintenance  was  $40,900.43  ;  while 
the  value  of  contraband  seized  amounted  to  only  $4,634.52.3 

The  metropolitan  police  system  has  had  extended  trial  in 
Charleston  alone.  The  population  of  South  Carolina  in 
1890  was  1,151,149;  that  of  the  metropolis  was  54>995.  In 
February,  1896,  the  number  of  South  Carolina  retail  liquor 
dealers  paying  the  special  tax  to  the  United  States  govern- 
ment was  387.  This  number  included  88  dispensaries,  leav- 
ing a  total  of  299  illicit  dealers.  Of  the  whole  number  of 
special-tax  payers  167  were  in  the  city  of  Charleston;  this 
included  10  dispensaries,  leaving  157  illicit  dealers  in  the 
city.*  Thus,  while  Charleston  had  less  than  five  per  cent  of 
the  population  of  the  commonwealth,  and  less  than  twelve 
per  cent,  of  the  dispensaries,  it  had  more  than  fifty-two  per 
cent,  of  the  illicit  dealers  whose  business  was  sufficiently  as- 
sured to  make  it  profitable  to  pay  the  internal  revenue  tax. 

^  Messaqet  Session  of  1898.  '  Mtssagt^  Session  of  1897. 

^  Report^  Board  of  Control^  1898. 
^Messa^  of  Gov,  Evans t  February,  1896. 
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After  the  decision  unfavorable  to  the  law,  in  1895,  it  was 
openly  and  flagrantly  violated  in  Charleston.  The  mayor 
attempted  to  secure  enforcement  through  the  police,  but  the 
city  council  refused  him  support.  The  commonw*ealth's 
police  commission,  after  repeated  warnings  to  the  city,  took 
action,  appointing  a  police  board  consisting  of  three  "  native 
bom  Charlestonians."  *  The  report  of  this  board  showed  a 
considerable  decrease  in  arrests  for  drunkenness  and  dis- 
order, and  an  increase  in  the  proportion  of  successful  prose- 
cutions of  illicit  dealers,  two  members  of  the  city  council 
being  among  those  indicted.  Increase  in  dispensary  re- 
ceipts, which  are  the  peculiar  and  unquestionable  test  of 
efficiency,  as  efficiency  must  be  reckoned  in  South  Carolina, 
was  the  conclusive  proof  of  improvement,  the  annual  profits 
being  about  doubled  under  the  '*  metropolitan "  police  ad- 
ministration. The  mayor  of  Charleston  declined  to  state 
his  judgment  of  the  efficacy  of  the  metropolitan  system." 
The  governor  under  whom  it  was  instituted  in  Charleston 
declared  that  it  "  has  proved  a  success  in  every  sense  of  the 
word."  3  Respecting  the  other  cities  of  the  commonwealth 
he  reported  in  the  same  message :  "  The  municipal  authori- 
ties in  every  instance  have  shown  a  desire  to  co-operate  with 
the  state  administration  in  enforcing  this  law."  The  milder 
discipline  of  withholding  profits  from  a  town  has  also  been 
resorted  to.  In  this  procedure  the  central  board  of  control 
acts,  but  the  governor,  as  head  of  the  constabulary,  practi- 
cally controls.  For  1897  ^^  governor  reports :  "  So  far  the 
profits  have  been  withheld  only  from  the  town  of  Sumter,  and 
I  have  appointed  a  constable,  to  be  paid  out  of  the  town's 
share  of  the  profits,  to  see  that  the  law  is  enforced  there."  ♦ 

Police  administration  is  an  ancillary  element  in  the  dis- 

*  Missage  of  1897,  pp.  I I-I2.  *  Letter  of  Feb:  24,  1898. 

«  Messa^  of  1897.  *  Message  of  1898. 
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pensaiy  system.  It  may  properly  be  treated  as  a  part  of 
the  commercial  establishment  in  South  Carolina,  just  as  the 
system  of  special  agents  may  be  treated  as  a  part  of  the 
excise  revenue  establishment  in  New  York.  Police  admini- 
stration, as  we  have  seen,  is  the  prime  element  in  the 
enforcement  of  simple  prohibition,  the  town-agency  system 
being  merely  an  auxiliary,  although  commercial  in  char- 
acter, to  promote  the  efficacy  of  prohibition;  but  it  is 
impossible  to  discuss  the  South  Carolina  constabulary  apart 
from  the  positive  institution  which  it  serves.  The  constables 
are  the  sappers  and  miners  in  the  warfare  waged  by  the  dis- 
pensary against  illicit  competition.  So  soon  as  the  ground 
has  been  won  by  the  constabulary,  the  dispensary  advances 
and  intrenches  itself  with  the  security  of  a  strongly  capi- 
talized commercial  establishment.  Prohibition  means  con- 
tinual repression.  The  dispensary  adds  the  efficacy  of 
substitution.  The  dispensary  interferes,  we  may  say,  merely 
with  the  manner  of  drinking,  while  prohibition  seeks  to  ex- 
clude the  fact.  Forms  may  be  changed  by  vigorous  meas- 
ures, which,  though  they  meet  with  temporary  resistance, 
are  finally  acquiesced  in  through  force  of  circumstances. 
Appetites,  on  the  other  hand,  refuse  to  yield  to  force  until 
it  becomes  overpowering.  The  dispensary  having  been 
once  firmly  established  in  a  community,  public  sentiment 
now  generally  sustains  it  to  a  sufficient  extent  to  assure  a 
reasonably  efficient  police  administration  by  the  local  autho- 
rities. 

The  important  exception  to  the  rule  is  found  in  the  case  of 
large  cities,  where  social  and  criminal  impulses  join  in  oppo- 
sition to  a  system  which  makes  the  place  where  liquor  may 
be  obtained  ''  the  most  dismal  place  in  the  town."  Here  the 
problem  of  repression  reappears,  and  again  it  is  difficult  to 
conceive  of  a  practical  solution  except  by  the  process  of  sub- 
stitution.    Club  life  is  characteristic  of  cities ;  even  a  "  met- 
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ropolitan"  police  cannot  restrain  the  social  instinct;  and 
when  it  is  associated  with  the  strong  desire  for  drink  it  would 
seem  necessary  to  meet  it  on  its  own  ground.  The  diversion 
of  an  appetite  for  intoxicating  liquor  to  a  liking  for  non-intox- 
icating drink  will  doubtless  be  more  difficult  than  the  substi- 
tution of  the  dispensary  for  the  open  saloon.  It  is  a  part  of 
the  liquor  problem,  however,  and  until  it  approaches  solution 
repressive  administration  in  cities  will  meet  but  qualified 
success. 

3*  SPREAD  OF  THE  DISPENSARY  U>BA 

Until  the  monopoly  plan  was  vindicated  by  the  Supreme 
Court  of  the  United  States,  South  Carolina  monopolized 
the  theory  of  it  more  completely  than  she  monopolized 
the  trafHc  within  her  borders.  Since  that  time  this  method 
of  regulation  has  been  urged,  in  various  forms,  in  several 
other  commonwealths.  In  most  cases  the  central  control 
given  to  the  administration  in  these  propositions  has  been 
slight  In  such  cases  the  dispensary  idea  ceases  to  be  sig- 
nificant to  this  discussion.  A  peculiar  system,  which  may 
induce  central  control  for  revenue,  is  that  proposed  for  Ala- 
bama, in  which  municipal  dispensaries,  licensed  by  county 
authorities,  are  to  be  taxed  by  the  commonwealth  as  private 
dealers  have  heretofore  been  taxed.  Here,  however,  as  in 
Georgia,  the  local  dispensary  system  is  not  even  a  general 
system,  but  is  instituted  either  by  special  legislation  or  by 
local  option.  A  highly  centralized  dispensary  scheme,  which 
seems  to  better  the  example  of  South  Carolina,  is  contem- 
plated in  the  constitutional  amendment  adopted  in  Novem- 
ber of  1898  by  the  people  of  South  Dakota.  The  constitu- 
tion under  which  this  commonwealth  entered  the  Union  in 
1889  prohibited  the  manufacture  and  sale  of  intoxicating 
liquors.  This  prohibition  was  repealed  in  1896  by  a  popu- 
lar vote  of  31,901  as  against  24,910.  The  majority  for  the 
dispensary  proposition  was  only   1,613.     I^  provides  that 
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''The  manufacture  and  sale  of  intoxicating  liquors  shall  be 
under  exclusive  state  control  and  shall  be  conducted  by  duly 
authorized  agents  of  the  state,  who  shall  be  paid  by  salary 
and  not  by  commission.  All  liquors  sold  shall  be  first 
examined  by  a  state  chemist  and  the  purity  thereof  estab- 
lished." The  progress  of  the  dispensary  idea  in  the  West 
will  be  watched  with  interest. 

III.  Theory 
One  of  the  reasons  why  the  town-agency  system  is  pro- 
perly classed  as  archaic,  despite  instances  of  its  continued 
existence,  is  that  it  does  not  appear  in  the  modem.  West- 
ern types  of  prohibition.  The  town  agency  comes  into 
competition  with  an  illicit  but  irrepressible  private  traffic. 
Commonwealth  governments  of  the  modern  American  type 
are  unwilling  to  sacrifice  their  prerogatives  and  assume 
the  responsibilities  of  private  economic  persons  for  such 
meager  objects.  The  retail  traffic  must  be  either  wholly 
private  or  wholly  public.  Hence  the  tendency  of  the  day, 
observable  in  some  quarters,  to  accept  the  fact  that  the 
liquor  traffic  cannot  be  suppressed  and,  where  the  regulation 
of  private  dealers  cannot  be  made  effectual,  to  exclude  them 
entirely,  leaving  this  field  of  trade  free  to  the  commonwealth. 
In  Europe  some  governments  enter  into  competition  with 
private  business ;  but  even  there  the  field  usually  comes  to 
be  occupied  exclusively  either  by  private  enterprise  or  by 
the  government.  An  interesting  analogy  is  afforded  in  the 
field  of  railroad  enterprise,  in  which  competitive  struggles 
between  private  lines  and  government  lines  are  leading,  as  in 
Belgium,  to  the  absorption  of  all  lines  by  the  state,  and  have 
already  resulted,  as  in  Germany,  in  a  practical  governmental 
monopoly  of  railroad  transportation.  In  the  United  States 
the  field  of  railroad  management  was,  at  an  early  day,  aban- 
doned, almost  universally,  to  private  enterprise ;  and  to-day, 
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after  extended  experience  with  private  competition  and  com- 
binations, there  is  a  very  considerable  public  demand  for 
governmental  ownership  and  management.  The  franchise 
granted  the  railroad  is  analogous  to  the  license  granted  the 
liquor  dealer.  Both  are  granted  on  grounds  of  public  con- 
venience, and  are  subjected  to  peculiar  regulations  because 
liable  to  great  abuses.  In  so  far  as  the  liquor  traffic  is 
regarded  as  a  necessity,  the  argument  for  governmental  man- 
agement of  it  is  based  broadly  on  grounds  of  public  welfare, 
as  is  that  for  governmental  management  of  railroads. 

Governmental  management  and  monopoly  of  the  liquor 
traffic  is  to  be  placed  on  very  different  grounds  from  ordi- 
nar>^  trade  monopolies  of  government.  The  tobacco  mono- 
poly of  the  French  government,  for  example,  is  essentially  a 
revenue  expedient.  Moreover,  being  a  mere  control  of  the 
product,  for  distribution  to  licensed  dealers,  the  state  admin- 
istration does  not  extend  to  the  consumer.  The  distinct 
consideration  of  public  health  and  morals  which  characterizes 
a  police  measure  is  wanting  in  such  revenue  schemes.  The 
dispensary  insists  that  the  liquor  traffic  shall  be  safeguarded 
at  the  danger  point;  it  provides  that  an  agent  of  government 
shall  execute  its  mandates  in  dealing  with  the  individual ;  it 
imposes  on  an  officer  who  has  no  pecuniary  interest  in  the  vol- 
ume of  the  traffic  the  responsibility  of  refusing  to  sell  when 
sale  involves  a  menace  to  the  safety  of  society ;  and,  in  the 
centralized  form,  it  seeks  efficiency  both  in  business  manage- 
ment and  in  police  restraints  by  the  unification  of  a  wide- 
spread enterprise  and  an  eflfective  administrative  control. 

When  the  government  enters  the  field  of  trade  for  purposes 
of  revenue  it  places  itself  on  the  level  of  the  individual,  and 
its  action  must  be  affected,  more  or  lesS)  by  the  same  motives 
of  self-interest  that  quicken  individual  enterprise.  When,  on 
the  other  hand,  its  economic  activities  are  undertaken  pri- 
marily for  the  general  welfare,  government  identifies  its  in- 
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terests  with  those  of  society  and  is  moved  by  considerations 
of  social  uplift  rather  than  by  those  of  financial  advantage. 
There  is  no  economic  warrant  for  governmental  enterprise  in 
a  field  already  fully  occupied  by  private  enterprise.  If  it  be 
a  legitimate  business,  private  self-interest  will  make  it  pro- 
duce more  than  can  be  got  out  of  it  by  the  state ;  and  the 
state  will  find  it  more  profitable  to  secure  its  revenue  by  ju- 
dicious taxation  than  by  destroying  the  subjects  of  taxation 
by  assuming  a  monopoly.  The  only  justification,  therefore, 
of  the  invasion  of  such  a  field  by  the  state  is  the  immediate 
advantage  of  society. 

The  socialization  of  the  liquor  traffic  on  the  *'  Gothenburg 
plan"  has  precisely  this  object.  In  many  respects  the  Nor- 
wegian "  company ''  system  bears  a  striking  likeness  to  the 
American  dispensary  system.*  It  largely  eliminates  the 
motives  of  private  gain,  both  from  the  management  of  the 
enterprise  and  from  the  work  of  dealing  out  liquor  to  the 
consumer ;  employes  are  salaried,  and  shareholders  are  paid 
only  a  prescribed  rate  on  their  investment.  Since  all  profits 
go  to  the  town  treasury,  to  be  distributed  to  objects  of  social 
advantage  in  which  the  management  of  the  enterprise  are 
interested,  it  may  fairly  be  said  that  the  government,  repre- 
senting society,  is  the  beneficial  entrepreneur.  The  share- 
holders individually  are  pecuniarily  interested  only  in  the 
stability  of  the  scheme  as  a  conservative  investment;  so  far 
as  there  is  any  speculative  interest,  it  is  that  of  society.  The 
police  restrictions  attached  to  the  traffic  by  the  company's 
by-laws,  and  in  its  contracts  with  the  agents,  are  framed,  of 
course,  to  suit  the  social  conditions  and  usages  of  the  coun- 
try ;  but  the  approval  of  such  regulations  by  royal  sanction, 
and  the  general  supervision  of  the  administration  of  the  sys- 
tem exercised  by  the  governor  of  Gothenburg,  lend  the  plan 
a  ;i^^-governmental  character  that  is  suggestive  also  of  the 

^  See  7TU  Gothtnhtr^  SysUm,  by  E.  R.  L.  Gould,  WashingtOD,  1893. 
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dispensary  administration.  If  we  assume  that  the  Georgia 
city  which  establishes  a  local  dispensary  issues  bonds  to 
some  of  its  leading  citizens  to  provide  current  capital  for  the 
business,  the  financial  interests  involved  would  be  precisely 
the  same  as  in  Gothenburg.  The  management  of  the  system, 
however,  instead  of  being  in  the  hands  of  a  selected  group 
of  the  socially  fit,  is  likely,  in  the  American  city,  to  be  in  the 
hands  of  an  elected  group  of  the  politically  available.  The 
more  aristocratic  traditions  and  the  more  clearly  defined  class 
distinctions  of  society  in  Europe  afford  a  natural  social 
leadership,  and  make  social  action  successful  in  fields  which 
in  the  United  States  are  given  over  to  political  action. 
Moreover,  the  moral  status  of  the  liquor  trafHc  throughout 
Europe  admits  a  participation  in  its  management  without  loss 
of  caste.  In  the  United  States  the  *•  better  classes,"  even  if 
it  were  possible,  by  concerted  social  action,  to  make  the 
liquor  traffic  less  harmful  to  the  common  people,  are  as  yet 
unwilling  to  soil  their  hands  with  it.  A  permissive  establish- 
ment of  the  company  system  for  municipalities  has  been 
strongly  urged  in  Massachusetts  within  this  decade,  and  has 
even  received  a  large  vote  in  one  or  the  other  house  of  the 
legislature.'  The  plan  has  been  urged  with  various  political 
additions,  such  as  the  introduction  of  some  judicial  control, 
and  a  considerable  degree  of  legislative  prescription  as  to 
the  distribution  of  profits,  together  with  a  larger  share  of 
municipal  activity  and  a  correspondingly  narrower  field  of  vol- 
untary social  action.'  The  voluntary-municipal  plan  of 
management  gives  slight  promise  of  success.  If  it  be  a  com- 
munity affair  it  must  be  given  official  management,  and  local 
official  management  of  so  active  an  interest  as  the  liquor 
traffic  would  mean,  in  most  of  our  large  cities,  local  official 
corruption. 

'  Such  A  bill  passed  the  House  by  a  vote  of  132  to  39,  May  15,  1894. 
'  See  Dr.  Gould's  articles  in  AUatUU  Monthly.  Oct.,   1893;   Forum.   Mar. 
1894,  etc. 
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The  liquor  traffic,  like  other  branches  of  trade,  is  tending 
toward  monopoly.  The  economic  impulse  tends  to  make 
it  a  commercial  monopoly  for  the  enrichment  of  the  indi- 
viduals who  form  the  '^  combine."  The  social  impulse  would 
make  it  a  social  monopoly  for  the  advantage  of  society; 
while  the  political  impulse  would  make  it  a  state  monopoly 
for  the  peace  and  well-being  of  the  state,  which  comprises 
society.  The  company  system  represents  the  socialization 
of  the  traffic;  the  dispensary  system  represents  the  state 
socialization  of  the  traffic.  State  socialization  in  the  form 
of  the  local  dispensary  depends  for  its  efficacy  as  a  means  of 
social  betterment  upon  local  political  authorities ;  and  these 
authorities  reflect  the  average  standards  of  that  portion  of 
of  the  community  which  takes  an  active  interest  in  politics. 
Where  there  is  no  betterment,  the  remedy  is  sought,  in  the 
American  system,  through  political  pressure.  The  Nor- 
wegian principle  of  social  selection  having  been  supplanted, 
in  the  control  of  the  dispensary,  by  the  principle  of  political 
representation,  the  remedy  which  might  in  the  one  case  be 
found  in  a  more  active  class  cooperation  must,  in  the  other  case, 
be  afforded  by  territorial  cooperation.  And  in  order  to  bring 
the  general  standard  to  bear  with  greatest  efficacy  upon  local 
conditions,  as  well  as  to  insure  cooperative  efficiency  in  busi- 
ness administration,  the  entire  administration  throughout  the 
body  politic  is  unified  and  centralized  under  administrative 
control. 
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CHAPTER  V 

JUDICIAL  ADMINISTRATION 

Besides  the  various  forms  of  direct  administration  and 
control,  an  indirect  control  may  be  exercised  by  the  central 
administration  through  the  courts.  This  form  of  control  is 
indirect  as  applying  to  the  subject-matter  involved,  namely, 
the  liquor  trafHc,  or,  in  case  of  neglect  of  duty,  the  delin- 
quent officer ;  but  it  is  direct  as  involving  the  immediate 
activity  of  the  central  administration  in  proceedings  before 
the  courts.  By  judicial  administration,  as  the  term  is  em- 
ployed here,  is  meant,  of  course,  not  the  administration  of 
justice  by  the  courts,  but  the  activity  of  the  executive  depart- 
ment of  justice.  This  activity  may  be  shown  either  in  the 
instituting  and  maintaining  of  judicial  proceedings  directly, 
or  in  the  exercise  of  a  power  of  control  over  local  prosecut- 
ing officers.  It  may  further  include  powers  of  prosecution 
vested  in  other  departments  of  the  executive  branch  of  the 
government.  The  powers  exercised  may,  in  any  of  these 
forms,  extend  not  only  to  criminal  prosecutions  for  violations 
of  liquor  laws,  but  to  preventive  measures,  such  as  petitions 
for  injunction,  and  to  civil  actions,  brought  in  the  name  of 
the  officer  instituting  the  proceedings,  as  for  the  recovery  of 
the  penalty  on  a  bond.  The  practical  administrative  ques- 
tion presented  by  this  division  of  the  general  subject  is :  To 
what  extent,  through  what  officers  and  by  what  processes 
can  the  central  administration  invoke  judicial  aid  in  the 
enforcement  of  the  liquor  policy  of  the  commonwealth? 

This  field  of  our  inquiry  overlaps  in  part  each  of  the  other 
467]  129 
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four,  but,  inasmuch  as  it  has  to  do  chiefly  with  the  enforce- 
ment of  penal  sanctions,  it  is  especially  supplementary  to  the 
subject  of  repressive  police  administration.  That  subject, 
however,  is  involved  in  each  of  the  other  three  forms  of  ad- 
ministration which  we  have  considered.  Every  plan  of  reg- 
ulation, whether  based  upon  revenue  or  police,  having  laid 
down  the  law,  calls  for  the  vigilance  of  the  police  officer,  and, 
in  case  of  violation,  the  retribution  of  the  courts.  In  order  to 
facilitate  the  enforcement  of  restrictive  liquor  laws,  provision 
is  also  made  in  some  instances  for  special  methods  of  proce- 
dure. The  subject  may  thus  be  divided  into  three  parts : 
( I )  central  control  of  local  prosecuting  officers ;  (2)  special 
powers  of  central  officers  in  judicial  proceedings;  and  (3) 
special  rules  of  procedure. 

In  some  respects  judicial  administration  lends  itself  more 
readily  to  centralization  than  any  other  branch  of  liquor  law 
enforcement.  The  justice  and  the  sherifT,  in  the  early  days 
of  England  after  the  conquest,  were  the  representatives  of 
the  crown,  and  although  these  officers  came  later  under  local 
responsibility  yet  uniformity  of  procedure  was  secured  by 
that  complete  system  of  centralized  judicial  authority  which 
built  up  the  English  common  law.  Prosecuting  officers  could 
not  escape  the  indirect  control  of  a  centralized  judiciary,  es- 
pecially after  the  development  of  the  office  of  public  prose- 
cutor. The  enforcement  of  general  criminal  laws  both  physi- 
cally, through  the  sheriff,  and  judicially,  through  prosecution, 
is  traditionally,  therefore,  for  the  United  States,  a  proper  sub- 
ject of  central  control. 

I.  dNTRAL  CONTROL  OF  LOCAL  PIOSBCUTING  OFFICBKS 

Central  control  of  local  prosecutions  is  very  common.  It 
is  generally  conferred  in  the  form  of  an  alternative  authority 
given  to  the  central  department  of  justice  either  to  institute 
proceedings  originally  or  to  direct  local  prosecutors.     An  old 
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Missouri  liquor  law,  for  example,  which  confers  license  dis- 
cretion upon  the  county  court,  provides  that  the  attorney 
general  shall  take  special  care  to  secure  the  collection  of 
fines.*  The  New  Hampshire  prohibitory  law,  while  requir- 
ing the  county  solicitor  to  prosecute  all  violations,  provides 
also  that  the  county  solicitor  shall  act  "  under  the  direction 
of  the  attorney  general." '  No  power  of  discipline  is  given 
the  attorney  general,  however;  the  delinquent  officer  is 
merely  liable  to  heavy  penalties  on  conviction  of  malfeas- 
ance or  non-feasance.  The  fact  that  the  legislature  of  1895 
increased  the  penalties  prescribed  for  delinquent  solicitors 
and  selectmen  from  a  maximum  of  $200  to  an  absolute 
penalty  of  $300,  along  with  a  general  strengthening  of  leg- 
islative safeguards,  indicates  the  inefficacy  of  mere  judicial 
control.  The  general  laws  of  Delaware  for  the  regulation  of 
the  liquor  traffic  provide  for  the  prosecution  of  all  offenders 
by  the  attorney  general,  who  may  retain  a  commission  of  ten 
per  cent,  on  all  collections ;  he  may  take  out  a  bench  war- 
rant or  a  capias  in  the  case  of  absconders,  and  put  it  in  the 
hands  of  any  sheriff. ' 

The  prohibitory  laws  in  some  of  the  western  common- 
monwealths  have  entailed  an  unusual  development  of  central- 
ized judicial  administration.  In  North  Dakota,  in  lieu  of 
police  centralization,  this  sort  of  control  is  made  peculiarly 
strict.  The  prohibitory  law  provides  that  whenever,  "  for 
any  reason  whatever,  the  provisions  of  this  chapter  shall  not 
be  enforced  in  any  county  it  shall  be  the  duty  of  the  attor- 
ney general  to  enforce  the  same  in  such  county ;  and  for 
that  purpose  he  may  appoint  as  many  assistants  as  he  shall 
see  fit;"  and  the  county  then  becomes  liable  to  the  attorney 
general  to  the  extent  of  $10  for  each  count  upon  which  con- 

»  Ztfur  ^  Mar.  25,  1845.  »Sce  N.  H.  Laws,  1878  and  1895. 

^  Revised Statuta  (1893),  Title  Vlll.ch.  531. 
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viction  is  secured.*  Kansas  provides  similarly  for  prosecu- 
tions of  violations  of  the  prohibitory  law  in  default  of 
prosecution  by  the  county  attorney,  and  adds  judicial  penal- 
ties to  the  extent  of  forfeiture  of  office.  The  attorney 
general  also  has  the  authority,  in  common  with  county 
attorneys  and  citizens  of  the  county  generally,  to  petition  for 
injunction  upon  illicit  traffic*  Kansas  has  also  provided  for 
an  action  in  the  nature  of  a  quo  warranto^  to  be  brought  by 
the  attorney  general  or  his  assistant  for  any  county,  against 
the  mayor  and  councilmen  of  any  city  of  the  second  class 
in  which  the  prohibitory  law  is  not  enforced.'  In  the  larger 
cities,  as  we  have  seen,  the  remedy  is  the  appointment  of  a 
"  metropolitan  "  police  board.*  In  the  present  case,  however, 
a  successful  action  is  simply  followed  by  a  judgment  of  ouster 
against  mayor,  councilmen  and  police  force' — ^a  fairly  clean 
sweep  of  the  city  government. 

A  particularly  radical  and  explicit  provision  for  central 
action  in  judicial  proceedings  is  found  in  the  dispensary  law 
of  South  Carolina,  as  follows  :^ 

That  when  any  solicitor  neglects  or  refuses  to  perform  any  duty,  or 
to  take  any  steps  required  of  him  by  any  of  the  provisions  of  the  pre- 
ceding section,  or  by  any  of  the  provisions  of  this  act,  the  attorney 
general,  on  his  own  motion,  or  by  the  request  of  the  governor,  shall 
in  person,  or  by  his  assistant,  proceed  to  the  locality  and  perform  such 
neglected  duty,  and  take  such  steps  as  are  necessary  in  the  place  of 
such  solicitor,  and  at  his  discretion  to  cause  a  prosecution  to  be  insti- 
tuted, not  only  in  the  matter  so  neglected,  but  also  a  prosecution 
against  the  solicitor  for  malfeasance  or  misfeasance  in  office,  or  for 
official  misconduct,  or  for  other  charges  justified  by  fects,  and  to  pur- 
sue the  prosecution  to  the  extent  of  a  conviction  and  dismissal  from 
office  of  any  such  solicitor.  And  in  such  event  the  attorney  general 
shall  be,  and  is  hereby,  authorized  and  empowered  to  appoint  one  or 

»  Code  {1895).  ^Kansas  General  S/aftOes  (^iSSg),  %  2533. 

»  /^V/.,  §  742;  Laws  of  1887,  ch.  100.  *  Sec  Chapter  III. 

*  Act  of  March  6,  1896,  §  22. 
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more  additional  assistants,  who  shall  each  have  while  actually  em- 
ployed the  same  compensation,  to  be  paid  from  the  litigation  fund  of 
the  attorney  general.  Any  duty  herein  imposed  upon  a  solicitor  may 
be  performed  with  equal  force  and  effect  by  the  attorney  general  or 
other  person  authorized  by  him  to  perform  such  duty. 

The  powers  of  original  prosecution  thus  conferred  upon 
the  attorney  general  have  been  freely  exercised.  The  gov- 
ernor and  the  attorney  general  have  usually  been  in  accord  in 
their  disposition  to  enforce  the  law ;  but  the  power  given 
either  to  cause  the  instituting  of  proceedings  independently 
of  the  other  enhances  the  potential  efficacy  of  the  plan. 

The  authority  of  the  governor,  in  some  commonwealths, 
to  control  the  conduct  of  the  local  prosecuting  officers  may 
be  regarded,  in  a  broad  sense,  as  part  of  the  controlling 
power  of  the  central  department  of  justice;  the  governor 
being  nominally,  though  often  not  actually,  the  general  head 
of  the  administration.  This  authority  of  the  governor  ap- 
proaches very  closely  the  power  of  police  control  proper, 
and  is  often  associated  with  it  The  association  of  the  two 
is  well  illustrated  in  the  administrative  sanctions  for  the 
enforcement  of  prohibition  in  Maine.  We  have  seen  how 
ineffectual  were  the  sanctions  provided  for  the  control  of 
sherifTs  and  county  attorneys  by  the  law  of  1872.'  In  1880, 
the  defect  was  remedied  in  form  if  not  in  effect,  so  far  as 
judicial  administration  was  concerned,  by  this  provision :' 

Whenever  the  governor  shall,  after  investigation  and  hearing  of  the 
parties,  be  satisfied  that  any  county  attorney  has  wilfully  neglected  or 
refused  to  discharge  the  duties  imposed  upon  him  by  this  act,  it  shall 
be  his  duty  to  remove  such  attorney  from  office  and  fill  his  place  by 
appointment. 

The  specific  duties  of  the  county  attorney  here  referred  to 
are  to  summon  witnesses  before  the  grand  jury,  to  direct 
inquiries  faithfully  and  to  prosecute  with  vigor.     Since  the 

'  See  Chapter  III,  p.  71.  «  AcU  of  1880,  ch.  247,  §  5. 
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governor  is  empowered  to  appoint  constables  for  the  imme- 
diate police  enforcement  of  the  law,  central  control  of  the 
circuit  of  penal  administration  seems  here  to  be  theoretically 
complete. 

2.  SPECIAL  POWERS  OF  CENTRAL  OFFICERS  IN  JUDIOAL  PROCEEDINGS 

The  central  activities  just  described  arise  directly  from  the 
police  provisions  of  liquor  laws;  and  the  enforcement  of 
police  provisions  naturally  falls  to  the  central  department 
of  justice.  The  other  important  aspect  of  liquor  legislation, 
namely,  revenue,  may  more  properly  involve  the  activity  of 
a  separate  branch  of  the  administration.  Various  powers 
are  given  the  general  revenue  officers  of  the  several  com- 
monwealths to  safeguard  the  excise  revenue  by  judicial  pro- 
ceedings. The  most  comprehensive  powers  are  given  to  the 
department  of  excise  in  the  commonwealth  in  which  this 
branch  of  administration  is  most  highly  specialized,  New 
York. 

The  prosecuting  authority  of  the  central  department  of 
excise  in  New  York  extends,  first,  to  the  discipline  of  local 
officers.  The  disciplinary  power  of  the  governor  over  local 
officers  extends,  as  we  have  seen,  to  removal  from  office  of 
delinquent  county  treasurers  and  district  attorneys.*  The 
judicial  agencies  of  discipline  that  may  be  invoked  by  the 
commissioner  of  excise  are  much  more  comprehensive.  Any 
officer  failing  to  do  any  duty  imposed  by  the  excise  law  is 
liable  to  a  penalty  of  $500,  which  the  commissioner  is  speci- 
ally empowered  to  sue  for  in  his  own  name.  The  penalty,  in 
case  of  recovery  in  such  an  action,  accrues  to  the  central 
treasury.* 

The  commissioner  of  excise  may  likewise  maintain  an 
action  in  his  name  as  commissioner  to  recover  the  prescribed 
penalty  for  any  violation  of  the  law  by  an  authorized  dealer, 

*  Sec  Chapter  I,  p.  29.       *  New  York  Liquor  Tax  Law,  {1898);  (42. 
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Upon  the  bond  of  such  dealer.  Such  an  action  may  be  com- 
menced without  any  previous  conviction  for  violation  of  the 
law  or  for  breach  of  the  conditions  of  the  bond.*  A  pecu- 
liar and  supplementary  authority  is  also  given  the  commis- 
sioner to  bring  action  in  any  such  case  for  a  specific  penalty 
of  $50."*  This  penalty  is  cumulative  and  can  be  recovered 
only  by  the  commissioner,  to  the  use  of  the  commonwealth. 
Actions  of  these  two  sorts  have  frequently  been  maintained. 
In  a  typical  case  of  an  action  brought  on  the  ground  of 
illegal  sales  of  liquor  on  Sunday,  it  was  held  that  the  liabil- 
ity of  the  surety  for  the  full  penalty  on  the  bond  may  be 
established  upon  proof  of  any  violation  of  the  law,  and  that 
the  liability  of  the  principal  for  a  fine  or  penalty  is  not  a 
condition  precedent  to  the  liability  of  the  surety ;  thus  sus- 
taining the  independent  authority  of  the  commissioner  of 
excise  to  bring  his  action.  The  usefulness  of  the  provision 
for  actions  of  this  sort  is  thus  set  forth  by  the  commissioner 
of  excise: 3 

In  some  localities  it  appears  that  juries  will  not  regard  either  law  or 
evidence  in  excise  cases.  In  some  instances  they  have  carried  their 
contumacy  so  iax  as  to  be  reproved  or  discharged  by  courts  for  being 
controlled  by  unreasonable  bias.  Where  this  condition  has  prevailed 
the  department  has  resorted  occasionally,  with  good  results,  to  the 
penalty  provisions  of  section  42  of  the  law,  or  to  such  other  civil  pro- 
ceedings as  seemed  advisable  under  the  particular  circumstances. 

After  conviction  and  sentence  in  any  case  of  prosecution 
of  a  dealer  who  has  given  bond,  if  the  penalty  imposed  re- 
mains unpaid,  the  commissioner  of  excise  is  given  exclusive 
authority  to  bring  action  on  the  bond  of  the  judgment  debtor 
to  recover  the  penalty,  without  waiting  for  the  issue  of  an 
execution.* 

In  case  a  liquor  tax  certificate  has  been  granted  on  false 

■  Report^  1899,  p.  17.  *  N.  Y,  Liquor  Tax  Law  (1898);  f  36. 
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representations,  or  in  way  contrary  to  law,  "  any  citizen  " 
may  petition  for  an  order  of  court  revoking  such  certificate/ 
Such  application  may  thus  be  made  by  the  commissioner  or 
any  of  his  deputies,  and  it  appears  to  be  the  proper  recourse 
of  an  officer  who  has  erred  in  issuing  a  certificate,*  This 
process  is  the  correlative  of  the  certiorari  proceedings, 
whereby  the  wrongful  refusal  of  an  officer  to  issue  a  certifi- 
cate may  be  remedied.'  In  case  of  unlawful  traffic  under 
any  conditions,  any  excise  officer  of  the  commonwealth,  as 
well  as  any  taxpayer  of  the  county,  may  apply  for  injunction 
upon  such  traffic,  and  violation  of  such  an  injunction  is  pun- 
ishable as  contempt.^ 

The  report  of  the  commissioner  for  the  first  full  year  of 
the  law's  operation  shows  that  the  department  instituted 
injunction  proceedings  in  eleven  cases,  eight  of  which  were 
successful.*  In  twenty-two  cases  proceedings  were  com- 
menced by  the  department,  and  in  fifty-three  by  private  cit- 
izens, to  revoke  and  cancel  liquor  tax  certificates.*  The  full 
report  to  the  legislature  of  1899  has  not  yet  been  published. 
A  recent  case  reported  in  the  press  illustrates  the  province 
of  the  commissioner.  The  petition  of  the  commissioner  had 
alleged  that  the  defendant  permitted  liquors  to  be  drunk  on 
the  premises  under  a  liquor  tax  certificate  authorizing  the 
sale  of  liquors,  no  part  of  which  was  to  be  drunk  on  the 
premises ;  an  order  was  granted  revoking  and  cancelling  the 
certificate.^ 

These  powers  of  the  central  excise  administration  in  New 
York,  while  in  many  respects  penal,  are  based  upon  the 
financial  scheme  of  the  liquor  tax  law.  At  the  same  time 
they  may  be  taken  as  illustrative  of  litigant  powers  enjoyed 

*  Ibid,^  §  28,  subdiv.  2.  *  Ibid,^  §  34,  subdiv.  2. 

*  Ibid,,  §  28,  subdiv.  i .  *  Ibid,,  §  29. 

*  Report,  1898,  p.  24.  •  Ibid, 
^  New  York  Evening  Post,  Jan.  3,  1899. 
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by  any  separate  branch  of  the  central  administration  which  is 
specially  charged  with  the  enforcement  of  the  liquor  laws. 
Thus  the  central  liquor  commissioner  under  the  prohibitory 
regime  in  Massachusetts  and  in  other  commonwealths  had 
special  powers  in  instituting  proceedings;  as  has  also  the 
central  board  of  control  of  the  South  Carolina  dispensary. 
These  powers,  however,  when  they  apply  to  a  mercantile 
system,  tend  to  lose  the  character  of  prerogative  and  degen- 
erate into  the  ordinary  right  of  legal  persons  to  maintain 
civil  suits.  A  much  more  suggestive  specialization  of  func- 
tion is  that  contemplated  in  a  recent  proposition,  which  was 
rejected  by  the  legislature  of  North  Dakota,  to  provide  a 
central  "commissioner  of  temperance"  to  supervise  the 
enforcement  of  the  prohibitory  law. 

3.  SPECIAL  RULES  OF  PROCEDURE 

The  exigencies  of  penal  administration  of  liquor  laws  have 
led  legislatures  into  peculiar  measures  to  secure  the  punish- 
ment of  violations.  Prohibitory  laws  have,  naturally,  been 
accompanied  with  particularly  rigorous  sanctions.  Imprison- 
ment has  been  made  mandatory  as  part  of  the  sentence ; 
heavy  fines  have  been  prescribed ;  and  the  zeal  of  local  offi- 
cers has  been  encouraged,  as  against  the  restraints  of 
prudence,  by  guaranty  of  indemnity  in  case  of  trespass  upon 
private  rights.'  Thus  the  legislature  holds  out  the  deterrent 
or  the  inducement  of  personal  interest  to  restrain  evil  doers 
and  to  encourage  administrative  activity.  When  centralized 
administration  has  been  instituted,  the  problem  is  modified. 
Presuming  upon  the  zeal  of  central  officers,  the  legislature 
undertakes  to  facilitate  their  operations  and  obviate  the  ob- 
structions that  may  arise  in  local  judicial  proceedings.  The 
criminal  quality  of  certain  acts  is  specifically  defined  instead 
of  being  left  to  judicial  determination;  summary  judicial 
proceedings  are  permitted  in  cases  which  ordinarily  would 

'  Sec,  e,g,^  Mass,:  Acts  of  1855,  ch.  215. 


Digitized  by  VjOOQIC 


1 3 8  UQUOR  LA  W  ADMINISTRA  TION  [476 

call  for  jury  trial;  personal  immunities  are  more  or  less 
abrogated,  and  the  operation  of  provisional  remedies  is 
restricted.  Such  modifications  of  ordinary  procedure  are  not 
peculiar  either  to  liquor  legislation  or  to  centralized  adminis- 
trative systems ;  but  some  of  the  most  notable  illustrations 
of  such  provisions  are  found  in  these  connections. 

A  plan  of  regulation  in  which  private  trafRc  in  liquors  is 
prohibited  is,  of  course,  most  consistent  with  an  extension  of 
the  right  of  search  and  a  narrowing  of  the  sphere  of  indi- 
vidual immunity.  An  extreme  instance  of  this  policy  is  pre- 
sented in  the  prohibitory-socialistic  system  of  South  Carolina. 
It  is  made  the  duty  of  all  officers  of  police  administration, 
on  information  that  any  ''  suspicious  package  in  possession 
of  a  common  carrier  contains  alcoholic  liquors  or  liquids,  to 
detain  the  same  for  examination  for  the  term  of  twenty-four 
hours,  without  any  warrant  or  process  whatever."*  In  order 
to  make  this  authority  eflfective,  these  officers  "  may  enter 
any  railroad  car,  or  express  car,  or  depot,  or  steamboat  or 
other  vessel,  without  warrant,  and  make  search  for  such  con- 
traband liquors,  and  may  examine  the  way  bills  and  freight 
books  of  such  common  carrier."'  Every  hotel  handling  dis- 
pensary liquors  must  permit  officers  to  enter  "  at  any  time, 
day  or  night,  without  a  warrant,"  to  search  for  contraband 
liquors.3  Liquors  "  which  are  contraband  "  may  be  seized 
without  warrant,  while  in  transit  or  after  arrival,  no  matter  in 
whose  possession  they  are  found.*  Liability  to  forfeiture 
extends  even  to  the  means  employed  in  transportation  of 
liquors  when  such  transportation  is  by  night ;  "  regular  pas- 
senger or  freight  steamers  and  railway  cars  "  are  exempted 
from  seizure,  but  all  other  vehicles,  animals  and  accessories 
so  employed  may  be  confiscated.* 

These  are  preliminary  provisions.     The  case  having  come 

*  Act  of  Mar.  6,  1896;   §  29.  ■  Ibid^  §  33, 

^Ibid„\2\,  */H4/.,%2S.  ^/dui.,%3S. 
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into  court,  the  whole  procedure  is  made  burdensome  to  the 
defendant.  Proceedings  for  the  confiscation  of  liquors  seized 
may  be  carried  on  as  in  rem^  Any  person  claiming  such 
liquors  as  his  lawful  property,  when  they  are  appraised  at 
$50  or  over,  must  file  his  claim  with  the  central  board  of 
control,  together  with  an  approved  bond  in  the  penal  sum  of 
$500,  conditioned  for  the  payment  of  all  costs  in  case  the 
goods  in  question  shall  be  judicially  condemned.'  In  all 
forfeiture  proceedings  for  illicit  transportation  the  burden  of 
proof  is  upon  the  claimant  of  the  liquors  to  show  that 
they  are  not  contraband.^  Provisions  thus  stringent  in  nar- 
rowing the  guaranties  of  justice,  to  the  possible  damage  of 
innocent  persons,  are  justified  on  the  ground  of  the  necessity 
of  discouraging  all  persons  from  contending  against  a  cen- 
trally administered  institution. 

The  extreme  rigor  of  any  law  is  found  in  the  denial  of 
remedies  for  wrongs  committed  by  of&cers  under  color  of 
enforcing  the  law.  Herein  such  a  radical  measure  as  the 
dispensary  law  shows  its  most  striking  characteristics.  It 
expressly  forbids  the  entertaining  of  any  action  for  damages 
against  an  officer  fer  injury  to  person  or  property  resulting 
from  the  exercise  of  the  wide  discretion  conferred  by  the  law,* 
and  abrogates  the  usual  provisional  remedies.*  It  provides 
that  liquors  and  vessels  seized  shall  be  irrepleviable.*  This 
denial  of  the  right  of  replevin  in  South  Carolina  irresistibly 
suggests  incidents  connected  with  "nullification"  in  1832-3. 
The  commonwealth,  in  her  efforts  to  tame  the  rebellious  im- 
pulses of  .some  of  her  minor  political  units,  has  executed  the 
teachings  of  the  national  government, — and  she  seems  even 
to  have  bettered  the  example. 

Definitive  legislation  declaring  places  where  liquors  are 
kept  unlawfully  to  be  nuisances  is  not  uncommon  in  connec- 

» Ibid,,  §  27.  « Ibid,,  §  31.  •  Ibid,,  §  39. 

*  ibU,,  §  22.  » Ibid,,  1 45 .  « IHd,,  1 22. 
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tion  with  a  license  system ;  but  such  provisions  of  law  have 
attained  their  chief  significance  under  prohibition  and  the 
dispensary  system.  Kansas  affords  the  most  drastic  illustra- 
tions of  such  provisions  as  well  as  the  most  instructive  judic- 
ial interpretations  thereof.  All  places  falling  within  the  pro- 
hibitions of  the  Kansas  law  *'  are  hereby  declared  to  be 
common  nuisances ;  and  upon  the  judgment  of  any  court 
having  jurisdiction  finding  such  place  to  be  a  nuisance  under 
this  section,"  it  is  to  be  abated  by  the  proper  officer  "  by 
taking  possession  thereof  and  destroying  all  intoxicating 
liquors  found  therein,  together  with  all  signs,  screens,  bars, 
bottles,  glasses,  and  other  property  used  in  keeping  and 
maintaining  said  nuisance."'  (Kansas  having  no  official  use 
for  such  liquors  and  appliances,  the  decree  here  is  destruction, 
instead  of  confiscation  as  in  South  Carolina.)  The  highly 
prescriptive  character  of  the  provisions  quoted  was  well 
pointed  out  from  both  bench  and  bar  in  a  case  before  the 
United  States  Supreme  Court.  Justice  Field  remarked :  "The 
court  is  not  to  determine  whether  the  place  is  a  common 
nuisance  in  fact,  but  is  to  find  it  to  be  so  if  it  comes  within 
the  definition  of  the  statute,  and,  having  thus  found  it,  the 
executive  officers  of  the  court  are  to  be  directed  to  shut  up 
and  abate  the  place  by  taking  possession  of  it." '  In  arguing 
against  the  constitutionality  of  the  act,  counsel  referred  to  it 
as  giving  jurisdiction  to  '*  a  court  of  equity  which  is  to  act 
not  as  a  court  of  justice  but  simply  as  a  legislative  agent,  to 
register  the  decrees  of  a  legislative  body."  3  The  court,  in 
its  opinion,  answered  these  objections,  by  confession  and 
avoidance,  thus: 

The  fiact  to  be  ascertained  was,  not  whether  a  place  kept  and  main- 
tained for  purposes  forbidden  by  the  statute  was,  per  se^  a  nuisance — 

^Actof^zx,  7,  1885;  §  13.     Likewise  in  Iowa,  et  aL 

*  Kansas  v.  Ziebold,  123  U,  S,,  623 :  Dissenting  opinion. 

*  IM,,-'Brie/ 0/ Joseph  H.  Choate. 
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that  fact  being  conclusively  determined  by  the  statute  itself— but 
whether  the  place  in  question  was  so  kept  and  maintained.  If  the 
proof  upon  that  point  is  not  full  or  sufficient,  the  court  can  refuse  an 
injunction  or  postpone  action  until  the  State  first  obtains  the  verdict 
of  a  jury  in  her  favor.* 

Such  rigid  methods  of  determining  the  unlawful  character 
of  a  specific  act  are  less  radical  than  some  of  the  means  pro- 
vided for  preventing  and  punishing  the  act.  In  an  action  to 
abate  and  enjoin  the  liquor  nuisance,  ''the  injunction  shall  be 
granted  at  the  commencement  of  the  action,  and  no  bond 
shall  be  required."  The  fact  of  the  nuisance,  as  defined  by 
the  law,  having  been  shown  to  the  satisfaction  of  the  court, 
the  injunction  is  made  perpetual.  "  Any  person  violating 
the  terms  of  any  injunction  granted  in  such  proceeding  shall 
be  punished  as  for  contempt."*  Jurisdiction  is  thus  given  a 
court  of  equity  over  criminal  acts  punishable,  under  other 
sections  of  the  same  law,  by  indictment  and  jury  trial. 
This  virtual  provision  for  enjoining  crime  has  been  vigor- 
ously assailed  as  contrary  to  the  principles  of  the  common 
law.  •*  Government  by  injunction,"  whereby  alleged  criminal 
acts  might  be  punished  summarily  as  contempts,  was  assailed 
in  the  early  liquor  cases  under  the  Kansas  law,  as  in  more 
recent  cases  in  other  fields,  on  the  ground  that  such  pro- 
cedure involved  a  denial  of  the  due  process  of  law  guaran- 
teed by  the  Federal  constitution.  In  the  Kansas  cases  the 
Supreme  Court  held,  however,  that  this  was  "a  salutary 
jurisdiction"  and  that,  "Though  not  frequently  exercised, 
the  power  undoubtedly  exists  in  courts  of  equity  thus  to 
protect  the  public  against  injury."'  This  view  was  more 
explicitly  stated  in  the  remarks  of  the  court  upon  contempt 
punishments  in  an  Iowa  liquor  case  at  a  later  date,  as  follows : 

*  Ibid^  Opinion,  per  Harlan,  J. 

*  Act  of  Mar.  7,  1885,  §  13;  Kansas  Central  Statutes  ( 1889),  §  2533. 

*  Kansas  v,  Ziebold,  123  U,  5.,  623. 
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*'  Certainly  it  seems  to  us  quite  as  wise  to  use  the  processes 
of  the  law  and  the  powers  of  the  court  to  prevent  the  evil  as 
to  punish  the  offence  as  a  crime  after  it  has  been  committed."* 
The  wide  development  of  this  doctrine  has  resulted  in  a  re- 
action against  it.  The  commonwealth  which  seems  first  to 
have  brought  it  to  public  notice,  being  under  the  political 
control  of  a  party  whose  national  platform  condemned  the 
principle  of  "  government  by  injunction/*  has  undertaken  to 
meet  the  difficulty  by  providing  for  two  classes  of  contempts, 
one  of  which  may  be  determined  by  the  court,  the  other  by 
a  jury.' 

The  changing  of  established  rules  of  judicial  procedure, 
in  order  to  secure  particular  ends,  is  always  a  menace  to  civil 
liberty,  and  generally  fails  to  effect  permanent  improvement 
in  the  enforcement  of  law.  In  some  instances,  where  a  supe- 
rior authority  intervenes,  the  procedure  relied  upon  to  secure 
enforcement  is  employed  against  enforcement.  It  is  a  re- 
markable instance  of  retributive  justice  that  the  South  Caro- 
lina dispensary  law,  which  provided  for  the  restraint  of  illicit 
traffic  by  an  injunction  procedure  no  less  complete  than  that 
of  Kansas,  was  practically  nullified  by  injunctions  issued  from 
the  Federal  courts  against  the  officers  of  the  commonwealth. 
The  dispensary  law  brought  upon  itself  the  intervention  of 
the  Federal  Courts  largely  on  account  of  its  extreme  invasion 
of  the  ordinary  immunities  of  individuals.  ''  If  you  examine 
the  original  act,'*  writes  a  South  Carolina  professor,  ''you  will 
find  that  Magna  Charta,  habeas  carpus  and  provisions  against 
searches  and  seizures  are  all  disregarded.*'  *  Although  these 
features  are  still  prominent  in  the  letter  of  the  law,  use  has  re- 
stricted their  application  in  practice.  The  proper  administra- 
tive organs  are  more  generally  relied  upon  for  enforcement. 

^  EUenbecker  v,  Plymouth  Co.,  134  U,  S,,  31;   OpimUm ptr  Miller,  J. 
^  KamaSf  Acts  of  1897,  ch.  106. 
*  Letter  of  Oci.22t  1898. 
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""Courts  of  equity,"  says  a  recent  writer,  "can  in  no  event 
be  made  to  replace  permanently  an  able  and  honest  admin- 
istration of  its  duties  by  the  executive  department  of  the 
government.'"  In  Kansas  the  abnormal  extension  of  judi- 
cial powers,  for  the  uprooting  of  the  prohibited  liquor  traffic, 
partly  took  the  place  of  a  centralized  constabulary.  Any 
citizen  might  apply  for  an  injunction;  individualization  of 
judicial  administration  was  set  up.  The  same  plan  had  been 
tried  in  other  cases.  Massachusetts  attempted  in  the  same 
way  to  insure  the  enforcement  of  prohibition  in  1855.*  The 
plan  failed,  and  a  centralized  constabulary  was  provided, 
which,  if  it  also  failed  ultimately  to  enforce  the  prohibitory 
law,  at  least  made  known  to  the  people  of  the  whole  com- 
monwealth that  there  was  such  a  law  on  the  statute-books. 
Summary  powers  of  central  control  in  the  hands  of  the 
executive  can  hardly  have  a  worse  result  than  failure.  Dis- 
torted extensions  of  the  powers  of  the  courts  threaten  the 
stability  of  our  judicial  system  by  involving  it  again  in  func- 
tions of  ministerial  administration  from  which  political  evo- 
lution has  tended  to  set  it  free. 

*W.  H.  Dunbar:   Government  by  Injunction  (Pnblications  of  the  American 
Economic  Ass*n),  p.  43. 
*  Act  cited,  ante. 
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CONCLUSION 

PRESENT  TENDENCIES   IN   LIQUOR   LEGISLATION 

To  one  who  considers  the  history  of  liquor  legislation  in 
the  United  States  during  the  last  fifty  years,  the  decade  now 
closing  presents  some  features  of  peculiar  interest  In  some 
respects  it  has  been  a  period  of  quiescence ;  at  least  one  does 
not  find  so  great  a  volume  of  liquor  legislation  as  in  some 
preceding  periods,  relatively  to  the  general  expansion  of  the 
statute-books.  There  has  been  a  tendency  in  some  quarters 
to  gather  fragmentary  regulative  measures,  which  had  ac- 
cumulated with  years,  into  a  coherent  system.  General 
provisions  were,  in  some  cases,  especially  in  the  south,  sub- 
stituted for  a  multitude  of  special  local  provisions.  New 
centralized  systems  of  administration  were  instituted  in  some 
commonwealths,  as  if  to  make  sharp  test  of  the  practicability 
of  long-tried  but  ineffectual  plans  of  regulation.  An  inclin- 
ation has  been  shown  to  look  at  the  liquor  problem  ration- 
ally, from  the  legislative  view-point,  and  to  fix  the  legal  status 
of  the  traffic  in  accordance  with  current  social  conditions, 
even  if  to  do  so  should  require  a  restatement  of  the  problem. 
Certain  broad  lines  of  policy  have  been  marked  out  in  liquor 
legislation,  which  commend  themselves  to  the  student  of  poli- 
tical science  as  a  rational  basis  of  future  action.  Some  of 
these  lines  of  policy,  or  principles  of  action,  have  been 
limited  in  their  application  to  one  or  a  few  commonwealths 
and  may  be  difficult  of  application  in  others.  Some  may  be 
regarded  as  radical  or  too  liberal  in  that  they  relegate  to  the 
limbo  of  an  obsolete  past,  or  of  a  distant  and  doubtful  future, 
144  [482 
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theories  which  have  been  widely  regarded  as  right  and  prac- 
ticable. They  are,  however,  part  of  the  social  and  political 
development  of  the  day.  In  so  far  as  they  comport  with 
changes  generally  manifest  in  the  organization  and  activities 
of  society  they  may  be  regarded  as  natural ;  and  in  so  far 
as  they  are  productive  of  satisfactory  results  they  must  be 
accepted  as  pointing  the  path  of  progress. 

Regulative  plans  and  administrative  forms  are  so  inti- 
mately related  that  in  any  broad  view  of  the  political  relations 
of  the  liquor  traffic  they  must  be  considered  together.  The 
phases  of  current  development  which  seem  to  merit  special 
note  are  ( i )  The  substitution  of  the  liquor  tax  system  for  the 
license  system ;  (2)  The  extension  and  elaboration  of  local 
option;  (3)  The  contingent  central  control  of  city  police 
administration ;  (4)  Governmental  management  of  the  liquor 
traffic ;  and  ( 5 )  The  recognition  of  the  general  province  of 
administration.  These  aspects  of  current  legislation  repre- 
sent, in  general,  the  conclusions  which  may  be  drawn  from 
our  study  of  centralized  systems  of  administration.  The  first 
emphasizes  the  efficacy  of  natural  and  economic  laws  as  an 
aid  to  governmental  regulation  of  the  liquor  traffic;  the 
second  illustrates  the  force  of  communal  sentiment  in  secur- 
ing efficient  administration;  the  third  recognizes  the  Anal 
responsibility  of  the  commonwealth  administration  for  the 
maintenance  of  local  order ;  the  fourth  carries  this  responsi- 
bility into  the  domain  of  actual  traffic ;  and  the  fifth  embodies 
some  general  conclusions  as  to  the  ideals  to  be  kept  in  view 
in  administrative  organization. 

Our  study  has  shown  that  these  developments  accord,  in 
general,  with  the  laws  of  evolution.  Local  option  repre- 
sents natural,  spontaneous  differentiation  among  communi- 
ties in  imposing  restrictions  upon  the  right  to  sell.  Govern- 
mental management  of  the  liquor  traffic  affords  peculiar 
opportunity  for  differentiation  among  individuals  in  the  right 
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to  buy.  Taxation,  as  a  general  regulator,  represents  a  tend- 
ency to  equilibration  as  opposed  to  an  excessive  development 
of  such  a  policy  of  personal  discrimination  as  is  involved  in 
a  license  system.  Central  administrative  control  of  police  is 
based  upon  a  demand  for  a  reasonable  coherence  in  the 
activity  of  regulative  agents  throughout  the  body  politic. 
Centralized  administration  in  financial  and  commercial  sys- 
tems illustrates  a  trend  toward  a  larger  integration  of  admin- 
istrative activity.  At  the  same  time,  administrative  efficiency 
has  been  seen  to  depend  largely  upon  specialization  of  func- 
tion. 

I.  TAXATION  VS.  UCENSE 

One  of  the  most  approved  means  of  restraining  the  evils 
ot  the  liquor  traffic  heretofore  has  been  discrimination  among 
persons  in  the  privilege  of  trade.  One  of  the  most  notable 
traits  of  society  to-day,  however,  is  the  growing  disregard  of 
personality.  Character  is  merged  into  capability.  This 
submergence  of  personality  has  become  marked  in  liquor 
license  administration.  A  crude  manifestation  of  this  con- 
dition is  seen  in  the  fact  that  many  of  the  men  who  hold 
themselves  out  as  retail  dealers  are  merely  agents  of  the 
great  brewers.  To  pass  upon  the  personal  fitness  of  such  an 
applicant  for  license  is  merely  to  interfere  with  a  principal  in 
the  choice  of  his  agent.  But  the  same  liberal  doctrine  of  com- 
mercial freedom,  which  permits  such  consolidations,  unites 
with  the  current  democratic  theory  of  personal  equality  in 
opposition  to  the  whole  policy  of  discrimination  among  per- 
sons in  privileges  of  trade.  The  result  is  that  even  where  the 
fitness  of  the  applicant  is  to  be  judged  in  propria  persona^  the 
exercise  of  administrative  discretion  for  purposes  of  restric- 
tion has  become  increasingly  difficult.  It  is  not  merely  that 
well-laid  trains  of  corrupt  influence  vitiate,  in  many  instances, 
the  exercise  of  the  discriminative  power ;  the  system  tends 
to  break  down  of  its  own  weight  by  reason  of  the  impractic- 
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ability,  under  present  conditions,  of  making  fair  dbcrimina- 
tion.  The  business  of  the  average  saloon-keeper  is  one  of 
the  most  sordid  sorts  of  commercialism  that  claim  the 
countenance  of  the  siate.  To  weigh  the  relative  fitness  of 
applicants  who  press  for  this  privilege  and  to  maintain  against 
them  all  with  even  hand  the  interests  of  society  requires  the 
judicial  temper  of  a  Solomon  and  more  than  his  moral 
stamina. 

The  tendency  to  substitute  other  checks,  to  a  greater  or 
less  extent,  for  the  discretion  of  license  boards,  is  seen  in  the 
wide-spread  policy  of  "  high  license."  Although  this  policy 
is  usually  justified  on  the  ground  that  the  traffic  should  share 
the  expense  of  protecting  society  against  the  evils  which  it 
foments,  the  high  license  "  fee  "  is  in  reality  a  tax  which,  like  a 
protective  tariff  duty,  operates  as  a  partial  regulation  of  trade. 
To  the  extent  to  which  it  does  so  operate,  the  imposition  of 
the  tax  is  a  police  measure  for  the  restraint  of  the  traffic ; 
and  to  the  same  extent  it  displaces  the  discretionary  exercise 
of  the  power  of  restriction  by  administrative  officers.  To 
obviate  entirely  the  evils  of  mal-administration  of  license, 
the  legislature  may  prescribe  definitely  the  conditions  on 
which  the  traffic  may  be  entered  upon,  one  of  the  conditions 
being  the  payment  of  a  regulative  tax. 

The  prescribing  of  conditions  precedent  to  engaging  in 
the  traffic  retains  all  the  restraints  of  license  except  personal 
discrimination;  and  the  exaction  of  a  heavy  tax  adds  an 
automatic  restraint.  It  recognizes  the  virtue  of  economic 
law  and  throws  back  upon  such  law  the  limiting  of  the 
number  of  drinking  places.  The  tax  in  New  York  city,  in 
the  Boroughs  of  Manhattan  and  the  Bronx,  being  $800, 
there  was,  in  1897-8,  one  saloon  to  every  280  of  population. 
In  Boston  the  license  law  limits  the  number  of  licenses  to  one 
to  every  500  of  population.  If  this  number  is  sufficient 
(and  there  seem  to  be  drinking  places  enough  in  Boston  to 
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supply  all  demands)  then  the  New  York  tax  might  be  con- 
siderably increased  without  impairing  seriously  the  opportu- 
nities for  drinking ;  and  yet  there  has  already  been  a  con- 
siderable reduction  in  the  number  of  saloons  in  New  York 
since  the  enactment  of  the  Liquor  Tax  Law.  The  raising 
of  the  tax  to  the  point  of  desired  limitation  would,  of  course, 
raise  the  premium  on  evasions  of  the  tax ;  but  it  would  also 
make  more  valuable  the  franchise,  so  to  speak,  of  lawful 
dealers.  Competition  for  trade  impels  the  dealer,  whether 
licensed  or  taxed,  to  extend  and  hold  his  patronage ;  and  it 
becomes  his  interest  in  increasing  degree,  as  his  franchise 
becomes  more  costly  and  more  exclusive,  to  secure  the  sup- 
pression of  the  competing  illicit  and  untaxed  traffic.  The 
liquor  tax  law  gives  some  play  to  those  indirect  influences  for 
law-enforcement  which  Professor  Lester  F.  Ward  attributes 
to  what  he  calls  "  attractive  legislation."'  The  tendency  of 
this  policy  is  thus  to  confine  the  "blind  tiger"  to  remote  and 
unattractive  places,  and  to  restrict  its  ravages.  At  the  same 
time,  by  reducing  the  number  of  legalized  saloons,  it  ren- 
ders them  less  obtrusive  and  more  capable  of  efficient  police 
supervision. 

The  ministerial  character  of  a  simple  revenue  administra- 
tion keeps  the  primary  administration  of  the  liquor  tax  law 
out  of  local  politics.  The  tax  collector  is  no  respecter  of 
persons.  Such  an  administration  also  lends  itself  most 
readily  to  centralization,  with  its  direct  and  indirect  results 
for  the  improvement  of  administrative  efficiency.  If  there  be 
raised  the  question  of  the  personal  fitness  of  those  who  enter 
an  open  traffic,  the  testimony  of  the  New  York  Commissioner 
of  Excise  may  be  adduced ;  his  department  '*  has  found,  by 
experience  and  investigation,  that  it  is  about  the  same  identi- 
cal people  who  follow  the  trade  under  this  as  under  former 

'  Dynamic  Sociology  I,  44. 
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laws." '  If  there  be  any  difference  in  the  moral  relation  of 
the  government  to  the  traffic  under  license  laws  and  under 
liquor  tax  laws,  license  implies  an  official  approval  whereby 
the  government  becomes,  in  a  sense,  sponsor  for  the  con 
duct  of  the  liquor  dealer.  Under  a  taxing  system,  on  the 
other  hand,  the  position  of  the  commonwealth  government, 
toward  a  town  which  votes  local  prohibition,  is  more  nearly 
analogous  to  that  of  the  United  States  government  toward  a 
prohibition  commonwealth.  In  the  decision  in  the  License 
Tax  Cases,  which  arose  out  of  the  collection  of  United  States 
internal  revenue  taxes  from  liquor  dealers  when  the  traffic 
was  prohibited  in  Massachusetts,  Chief  Justice  Chase  said : 
"  There  is  nothing  hostile  or  contradictory,  therefore,  in  the 
acts  of  Congress  to  the  legislation  of  the  State.  What  the 
latter  prohibits,  the  former,  if  the  business  is  found  existing 
notwithstanding  the  prohibition,  discourages  by  taxation. 
The  two  lines  of  legislation  proceed  in  the  same  direction 
and  tend  to  the  same  result."" 

The  special  administrative  restrictions  with  which  the 
liquor  traffic  has  been  hemmed  in  have  given  it  an  artificial 
prominence  in  politics  which  has  been  productive  of  serious 
disadvantages.  As  was  formerly  the  case  with  the  levee 
system  along  the  muddy  Mississippi,  the  bed  of  the  stream 
rises  almost  as  rapidly  as  its  artifical  boundaries.  It  should 
be  made,  so  far  as  possible,  to  scour  its  own  channel.  The 
saloon,  as  an  incident  of  social  life,  must,  of  course,  have 
such  police  attention  as  its  conditions  demand.  So  must 
a  horse  show  or  a  charity  fair.  But  to  whatever  extent  the 
traffic  is  legally  permitted  it  should  be  placed  upon  a  natural 
basis,  and,  so  far  as  practicable,  committed  to  the  control  of 
economic  law.  Its  malign  interest  in  local  politics  may  thus 
be  diminished,  and  questions  of  regulation  may  be  considered 
on  their  merits  as  matters  of  general  policy. 

*  Report,  1899.  *  5  WaU,,  462,  473. 
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The  withdrawal  of  license  discretion  from  administrative 
officers  must  be  conceded  to  be  a  departure  from  the  general 
rule  of  administrative  development.  It  is  the  recognition 
of  a  higher  rule — that  of  social  development.  Society  de- 
mands a  certain  amount  of  administrative  coercion,  in  some 
spheres  an  increasing  amount ;  but  when  the  supply,  in  a 
particular  sphere,  becomes  too  great,  or  is  of  such  a  kind  as 
not  to  yield  the  satisfaction  sought,  the  demand  falls  oflT  or  is 
diverted  to  substitutes.  No  sooner  had  the  policy  of  giving 
discretion  to  a  more  or  less  specialized  license  administration 
become  generally  developed  than  legislatures  began  to  find 
it  necessary  to  put  closer  and  closer  limits  upon  its  exercise. 
First  came  limitations  by  statute,  either  general  or  special ; 
then  local  option ;  then  the  substitution  of  taxation  for  license 
and  the  enlargement  of  the  sphere  of  repressive  police  ad- 
ministration;  lastly,  the  necessity  of  imposing  restrictions 
upon  legalized  traffickers  has  been  obviated  entirely  through 
the  assumption  of  the  traffic  by  the  government.  Society 
seems  disposed  to  distribute  its  demand  for  preliminary  re- 
strictions upon  the  traffic  among  all  these  substitutes,  regard- 
ing license  discretion  in  this  field  as  a  relic  of  monarchy, 
most  liable  to  abuse  and  unsuited  to  present  conditions. 
License  administration  is  thus  tending  to  resolve  itself  into 
its  two  natural  components,  prescriptive  legislation  and  penal 
administration.  The  dictum  of  the  New  York  Court  of 
Appeals,  already  cited,  to  the  effect  that  "  the  imposition  of 
conditions  precedent  is  the  distinguishing  feature  of  a  license 
law,"'  merely  recognizes  that  the  legislative  prescripts  may 
exclude  administrative  discretion.  When  general  restrictions 
wisely  imposed  by  the  legislature,  respecting  character  and 
location,  are  supplemented  with  local  option,  whereby  these 
restrictions  may  be  made  more  definite,  all  the  official  dis- 
cretion that  is  needed  may  be  left  to  the  penal  administra- 

» See  Chapter  III. 
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tion,  to  be  exercised  by  that  branch  of  government  which 
is  peculiarly  qualified  to  exercise  it,  the  judicial  authority. 

2.  ELABORATION  OF  THE  LOCAL  OPHON  POUCY 

Another  important  change  which  has  been  progressing 
since  the  earlier  prohibition  era  is  in  the  direction  of  recog- 
nizing that  the  moral  status  of  any  business  or  practice  is 
largely  determined  by  the  community  immediately  aflTected, 
irrespective  of  general  legislation.  Out  of  the  moral  con- 
sensus of  a  community  comes  the  real  power  that  gives 
efficiency  to  local  administration.  Despite  the  general  bonds 
of  nationality  which  unify  the  people  of  this  country,  the 
moral  standards  of  different  communities  differ  widely  on 
some  subjects,  pre-eminently  on  the  subject  of  the  liquor 
traffic.  The  general  tendency  toward  liberalism  in  matters 
of  personal  conduct  has  undoubtedly  made  for  a  lower 
average  ideal  of  liquor  restriction  than  prevailed  fifty  years 
ago.  The  infusion  of  foreign  elements  into  our  social 
aggregate  has  continually  brought  new  ideals  into  compe- 
tition with  those  older  ones  which  in  certain  sections  of  the 
country  might  have  reached  a  condition  of  general  accord 
if  left  alone.  As  a  result  of  these  conditions,  such  a  moral 
view  of  the  liquor  traffic  as  would  lead  to  its  prohibition 
does  not  prevail  effectually  throughout  any  single  common- 
wealth ;  and  the  legislative  sequence  has  been  an  extensive 
development  of  the  plan  of  local  option.  The  legislature 
having  fixed  the  general  standard  of  restriction  at  the  average, 
local  communities  are  left  a  measure  of  freedom  to  raise  the 
standard  to  the  highest  point  at  which  local  sentiment  will 
sustain  its  enforcement. 

It  is  worth  noting  that  the  policy  of  special  legislation, 
which  has  played  so  large  a  part  in  the  regulation  of  the 
traffic  in  the  south,  is  often  merely  local  option  in  a  form 
modified  by  environment.     It  was  not  merely  that  the  town 
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was  the  traditional  unit  of  political  action  in  the  northern 
commonwealths  while  the  south  inclined  to  larger  units ;  the 
extraordinary  development  of  the  policy  of  special  legisla- 
tion in  the  south  within  the  last  quarter-century  is  rather 
due  to  the  determination  of  the  political  aristocracy,  especi- 
ally in  the  "  black  belt/'  to  keep  the  government  in  their  own 
hands.  The  ''  ruling  classes  "  in  local  communities  could 
get  what  they  wanted  much  more  effectually  through  an  act 
of  the  legislature  than  through  a  local  plebiscite.  The  ex- 
tension of  actual  local  option  in  the  south,  with  the  corres- 
ponding decrease  in  special  liquor  legislation,  in  more 
recent  years,  has  doubtless  been  promoted  by  the  imposing 
of  new  restrictions  upon  the  suffrage. 

It  is  evident  that  local  option  affords  an  alternative  means 
of  escape  from  the  abuses  of  license  discretion.  The  pre- 
scribing of  conditions  precedent  definitely  by  the  legislature 
opens  the  traffic  to  all ;  local  prohibition  closes  it  to  all ;  and 
any  degree  of  restriction  imposed  through  local  option,  as 
through  legislative  action,  operates  uniformly  as  respects 
persons.  One  of  the  most  suggestive  schemes  of  liquor 
regulation,  and  most  rational  in  its  promise  of  efficiency,  is 
the  combination  of  a  centrally  administered  liquor  tax  sys- 
tem for  the  commonwealth  generally,  with  a  graduated  plan 
of  local  option  as  to  police  restrictions.  Such  a  scheme  has 
been  well  worked  out  in  New  York. 

The  New  York  provisions  for  local  option  allow  the  towns 
an  unusually  wide  range  of  choice  in  respect  to  the  degree 
of  restriction;  they  thus  facilitate  the  accurate  registry  of 
the  local  consensus  on  this  subject  and  thereby  contribute 
to  the  maintenance  of  administrative  efficiency.  Just  as  com- 
monwealth prohibition  was  replaced  by  local  option  in  order 
to  secure  territorial  definiteness  in  the  expression  of  popular 
sentiment,  so  the  simple  alternative  of  "  saloon  or  prohibi- 
tion," which  was  formerly,  and  in  some  sections  is  stiU,  pre- 
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sented  to  local  option,  has  given  place  here  to  a  wide  choice 
as  to  the  mode  in  which  the  traffic  may  be  carried  on.  When 
local  sentiment  favors  "  blue  laws,"  the  sale  of  liquor  can  be 
absolutely  interdicted ;  and  it  is  interesting  to  note  that  this 
was  the  stern  decree  of  263  of  the  942  towns  of  New  York 
in  1897-98.'  The  successively  lower  ideals  of  restriction 
may  be  expressed  in  permitting  sales  by  pharmacists  only  ; 
sales  of  liquor  not  to  be  consumed  on  the  premises;  sales  by 
hotel-keepers  to  guests ;  or,  finally,  bar-room  sales.'  This 
plan  permits  the  outlawing  of  the  saloon,  and,  at  the  same 
time,  the  reserving  of  the  individual  right  to  buy  and  drink ; 
it  may  thus  secure  that  exclusion  of  the  social  element  in 
the  liquor  traffic  which  is  one  of  the  chief  claims  of  the  dis- 
pensary system  upon  public  favor.  The  open  saloon,  with 
its  seductive  attractions,  is  the  chief  objective  factor  in  the 
American  liquor  problem.  If  it  can  be  displaced  the  prob- 
lem will  be  simplified. 

Local  prohibition  frequently  proves  unsatisfactory ;  but  it 
affords  a  means  of  restriction  which  is  capable  of  develop- 
ment. The  exercise  of  option  as  to  the  manner  of  sale,  by 
small  and  comparatively  homogeneous  communities,  is  most 
conducive  to  local  police  efficiency.  When,  further,  the 
complications  which  arise  from  the  exercise  of  license  dis- 
cretion are  excluded  by  a  simple  liquor  tax  system,  and  es- 
pecially when  the  revenue  administration  is  under  effective 
central  control,  most  of  the  conditions  of  law-enforcement 
are  fulfilled.  If  the  general  abolition  of  the  liquor  traffic  is 
a  social  desideratum,  it  can  be  attained  only  by  gradual  ad- 
vance, through  the  building  up  of  public  opinion  by  moral 
education  and  the  conserving  of  the  results  thus  gained 
by  rational  political  means.     If  ''the  saloon  must  go,"  its 

*  Report  of  State  Commissioner  of  Excise^  1899. 
^Liquor  Tax  Law^  §  16. 
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departure  will  be  made  more  speedy  and  permanent  by  per- 
mitting a  reasonable  measure  of  social  choice  in  the  use  of 
less  harmful  agencies. 

3.  CONTINGENT  ADMINISTRATIVE  CONTROL  OF  CITY  POUCE 

Local  option  is  admissible  only  when  local  ideals  are 
higher  than  those  fixed  by  the  consensus  of  the  common- 
wealth. To  permit  local  option  upon  the  question  of  abro- 
gating generally  recognized  requirements  of  morality  and 
order  would  be  to  sacrifice  civilization  to  anarchy.  The  ver>' 
notion  of  a  general  consensus,  however,  involving  as  it  does 
an  average  of  some  sort,  implies  that  some  communities  will 
fall  below  the  standard,  with  the  result  that  the  local  consen- 
sus cannot  be  relied  upon  to  secure  the  enforcement  even  of 
the  minimum  restrictions.  This  is  specifically  the  problem 
of  the  large  city. 

The  problem  may  be  somewhat  restricted  by  the  introduc- 
tion of  neighborhood  option  within  the  city.  This  is  the 
principle  actually  practised  in  the  requirement  of  *•  consents" 
of  near-by  residents  or  property-owners  as  a  condition  pre- 
cedent to  the  establishment  of  a  saloon.  Ward  option,  elec- 
tion-precinct option  and  other  similar  plans  are  also  applied 
to  secure  the  exclusion  of  the  legalized  saloon  from  certain 
urban  areas.  But  the  city  is  one,  and  the  very  congestion 
which  creates  the  social  "down-draught"  of  the  great  city 
renders  its  population,  as  a  whole,  liable  to  the  pernicious 
influences  which  prevail  in  the  less  favored  quarters.  Some 
conclusions  may  be  framed  upon  the  basis  of  past  experi- 
ments and  present  conditions,  as  to  the  best  way  in  which 
central  control  may  be  exercised  to  eflfect  permanent  im- 
provement in  the  local  enforcement  of  police  regulations 
affecting  the  liquor  traffic  in  cities. 

The  complete  subversion  of  municipal  independence  in 
police  administration  has  usually  produced  only  temporary 
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improvement.  So  soon  as  the  various  interests  involved  be- 
come adjusted  to  the  new  location  of  responsibility,  the 
influences  brought  to  bear  upon  the  central  executive  and 
upon  the  officials  whom  he  controls  tend  to  lower  the  tone 
of  centralized  administration  to  that  of  local  administration ; 
sometimes,  indeed,  when  the  motive  of  the  change  is  partisan 
advantage,  the  resulting  administration  has  been  worse  than 
that  which  it  displaced.  At  best,  the  maintenance  of  higher 
standards  under  centralized  responsibility  depends  largely 
upon  the  determined  and  active  moral  sentiment  of  the  wider 
constituency  to  which  the  governor  is  responsible ;  and,  this 
granted,  the  invasion  of  a  traditional  sphere  of  local  self-ad- 
ministration tends  to  alienate  local  sympathy  and  prevent 
the  cooperation  even  of  law-abiding  people.  Permanently 
centralized  administration  of  city  police  has  in  rare  instances 
accomplished  notably  good  results.  In  the  very  nature  of 
things,  however,  it  must  be  regarded  as  a  make-shift.  Aside 
from  its  failure  to  develop  the  capacity  of  self-help  in  the  city, 
and  its  various  inherent  weaknesses,  permanent  centralization 
is,  paradoxical  though  the  statement  be,  necessarily  tem- 
porary. The  vote  of  a  single  city  is  already,  in  one  case, 
half  the  entire  vote  of  the  commonwealth.  The  vote  of  two 
or  three  large  cities  will  soon  control  the  government  in 
several  commonwealths.  The  forms  of  control  should  be 
shaped  so  as  to  train  the  great  cities,  so  far  as  the  influence 
of  administration  can  be  made  educative,  to  self-control. 

The  rational  course  in  this  matter  is,  as  in  other  parts  of 
the  liquor  problem,  the  moderate  course.  A  contingent, 
potential,  administrative  control,  extending  merely  to  the 
removal  of  police  commissioners  by  the  central  executive, 
in  his  discretion,  after  hearing  and  for  cause,  combines  most 
of  the  theoretical  elements  of  efficacy.  Various  plans 
approaching  this  sort  of  control  have  been  put  forth  by 
commonwealth  legislatures.     The  care  taken  to  avoid  the 
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possibility  of  an  autocratic  exercise  of  power  by  the  gov- 
ernor has  usually  rendered  these  provisions  nugatory.  The 
power  to  appoint  temporary  special  officers,  to  discharge 
duties  neglected  by  local  authorities,  usually  proves  ulti- 
mately ineffectual  because,  even  if  they  succeed  for  a  time, 
when  the  duties  of  these  officers  terminate  the  old  conditions 
reassert  themselves  with  new  force.  The  comparative  fail- 
ure of  contingent  plans  of  control  heretofore  should  not  be 
regarded  as  conclusive.  In  most  cases  of  this  sort,  either 
the  powers  granted  to  the  governor  did  not  enable  him  to 
reach  summarily  the  root  of  the  difficulty,  or  general  senti- 
ment did  not  approve  the  plan  of  regulation  which  local 
authorities  failed  to  enforce.  By  granting  the  traffic  a  natu- 
ral status  the  way  is  opened  for  a  healthy  manifestation  of 
the  common  sense  as  to  the  enforcement  of  necessary  regu- 
lations; and  by  the  efficient  centralization  of  revenue 
administration,  public  opinion  in  the  commonwealth  as  a 
whole  is  brought  to  bear  more  readily  upon  deficiencies  of 
local  police  administration. 

The  preservation  of  the  peace  and  the  apprehension  of 
law-breakers  being  a  vital  concern  of  the  commonwealth,  it 
cannot  be  given  over  absolutely  to  the  chance  control  of 
local  will.  On  the  other  hand,  democratic  institutions  re- 
quire for  their  preservation  a  large  measure  of  local  self- 
government  and  local  administrative  responsibility.  Inter- 
ference in  local  administration  by  the  central  executive  should 
be  regarded  as  an  emergency  power,  like  that  of  declaring 
martial  law,  to  be  exercised  with  vigor  and  directness  when 
occasion  requires,  and  to  be  laid  aside  as  promptly.  This 
policy  will  give  confidence  to  good  citizens,  discourage  law- 
lessness, compel  conformity  on  the  part  of  city  administra- 
tion to  general  standards  and  promote  the  welfare  and  moral 
concord  of  the  commonwealth. 
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4.  GOVERNMENTAL  BfANAGEMENT  OF  THE  UQUOR  TRAFFIC, 

The  socialistic  experiment  into  which  South  Carolina 
stumbled,  when  searching  for  a  way  of  escape  from  threat- 
ened prohibition,  cannot  be  regarded  as  an  accident.  It  is 
quite  in  keeping  with  certain  marked  tendencies  of  current 
social  thought.  It  embodies  the  idea  of  sumptuary  freedom 
subject  to  merely  formal  restraints;  and  it  illustrates  the 
widening  of  the  field  of  governmental  activity.  The  elimina- 
tion of  the  social  feature  in  the  liquor  traffic  is  not  peculiar 
to  the  dispensary  system ;  and  in  the  mere  matter  of  exclud- 
ing private  enterprise  the  dispensary  is  only  applying  the 
familiar  principle  which  underlies  all  prohibitory  laws. 
Indeed,  the  cardinal  element  of  the  system,  the  assumption 
of  the  liquor  traffic  by  the  government,  if  considered  as  a 
business  enterprise,  is  chiefly  interesting  as  an  illustration  of 
socialistic  theory. 

The  most  significant  contribution,  perhaps,  which  the 
dispensary  plan  makes  to  current  thought  on  the  liquor 
problem  is  its  unique  and  emphatic  approval  of  the  use  of 
liquors  as  a  beverage.  Its  disapproval  of  their  abuse  is,  in 
theory,  almost  equally  marked.  The  commonwealth,  having 
undertaken  to  carry  on  the  liquor  business,  is  in  position  to 
exemplify  most  completely  its  ideal  of  the  manner  in  which 
such  a  business  should  be  carried  on.  Its  rules  for  the  con- 
duct of  the  business  are  addressed  to  its  own  paid  agents, 
and  to  this  extent  the  framing  of  regulations  is  unhampered 
by  the  usual  considerations  of  difficulties  of  enforcement. 
Since  the  dispensary  system  is  held  forth  as  being  primarily 
a  system  of  police  regulation,  for  the  general  welfare,  the 
lines  of  distinction  which  it  draws  between  the  use  and  the 
abuse  of  intoxicating  beverages  may  be  regarded  as  setting 
a  convenient  standard. 

The  lines  of  distinction  among  vendees,  prescribed  by  the 
commonwealth  of  South  Carolina  for  the  regulation  of  its 
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own  traffic,  do  not  differ  materially  from  those  prescribed  in 
other  commonwealths  for  the  regulation  of  private  traffic. 
Sales  to  certain  defective  and  dependent  classes  are  inter- 
dicted. Persons  who  are  competent  may  buy  without  limit. 
The  law  assumes,  until  by  their  conduct  they  show  the  con- 
trary, that  these  persons  may  safely  be  left  to  regulate  their 
own  appetites. 

The  distinction  is  a  simple  one ;  and  yet  all  prohibitory 
laws  disregard  it.  It  is  seldom  urged  in  support  of  such 
laws  that  the  use  of  liquors  is  malum  in  se ;  but  since  men 
cannot  be  trusted  to  exercise  moderation,  all  sales  of  liquor 
should  be  made  mala  prohibita.  However  good  the  grounds 
may  be  for  such  a  contention,  there  is  so  strong  a  sentiment 
to  the  contrary  in  present-day  society  that  it  is  important  to 
difTerentiate  the  elements  of  the  controversy.  This  might 
be  done  by  distinguishing  clearly  those  classes  of  persons 
who  may  be  conclusively  presumed  incompetent  to  exercise 
self-control,  and  framing  for  men  generally  such  reasonable 
regulations  as  they  will  abide  by.  So  soon  as  an  individual 
puts  himself,  by  his  conduct,  into  the  non-competent  class, 
peculiar  restrictions  should  attach  to  him  and  to  those  who 
have  dealings  with  him. 

In  earlier  times  in  New  England,  when  government  was 
more  keen  to  control  the  conduct  of  individuals  and  less 
ready  to  enter  the  fields  of  trade,  selectmen  were  required  to 
post  lists  of  common  drunkards,  tipplers  and  gamesters  in 
every  place  of  sale ;  to  furnish  dealers  in  liquors  with  the 
names  of  idlers  and  excessive  drinkers;  and  expressly  to 
forbid  sales  of  liquors  to  ''  any  of  the  afore-described  mis- 
spenders  of  time  and  estate." '  The  difficulty  of  enforcing 
even  such  specific  discriminations  is  indicated  by  repeated 
acts  for  the  strengthening  of  these  restrictions  and  the  in- 
crease of  the  penalties  for  their  violation.'    At  the  same 

»  Mass,  :  Act  of  Feb.  28,  1787.  »  /W^.,  Feb.  12,  1819. 
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time,  and  throughout  the  colonial  period,  the  recognition  of 
the  liquor  traffic  as  necessary  to  the  accommodation  of  the 
public  is  emphasized  not  only  by  the  usual  license  laws,  but 
by  numerous  laws  prescribing  a  maximum  price  for  liquors.* 
The  progress  of  the  principles  of  personal  liberty  and 
economic  freedom  has  left  such  methods  behind ;  but  we  have 
already  come  back,  in  the  cycle  of  political  development,  to 
a  higher  degree  of  regulation  of  the  liquor  traffic — the  as- 
sumption of  trade  by  the  government.  The  question  now  pre- 
sented is,  whether  government  should  not  also  lay  its  hand, 
more  eflTectually  than  in  the  period  of  the  **  blue  laws,"  upon 
individual  conduct — whether  society,  for  the  safeguarding  of 
its  own  normal  progress,  should  not  exclude  its  abnormal 
members  from  consideration  in  framing  general  social  regu- 
lations, by  placing  such  abnormal  members  under  peculiar 
legal  tutelage.  Such  discrimination  among  persons  may  be 
difficult  to  carry  into  effect ;  but  the  finding  of  differences 
where  they  exist  and  the  suiting  of  the  treatment  to  the  case 
is  one  of  the  ways  of  making  things  better,  both  in  the 
physical  world  and  in  the  body  politic. 

5.  THE  GENERAL  PROVINCB  OF  ADMINISTRATION 

If  it  be  permitted  to  venture  general  characterizations  of 
•current  history,  it  may  be  said  that  our  commonwealths 
have  generally  entered  upon  a  period  of  administrative  de- 
velopment, as  distinguished  from  the  long  preceding  period 
of  legislative  expansion  which,  in  turn,  followed  the  revolu- 
tionary period  of  constitution-making.  One  of  the  most 
important  indications  of  the  progress  of  governmental  ideas 
IS  the  evolution  of  the  administrative  organization.  Out  of 
the  diffusion  of  responsibility  that  marked  early  town  admin- 
istration has  grown  the  imperial  concentration  of  authority 

'  E.  g„  So.  Car,,  StatuUs  of  1695;  ^^**  ^'^^^  9f  I7'8,  ch.  235  (i  Sm,  L. 
J04);  Ga,t  Laws  of  ly^i. 


Digitized  by  VjOOQIC 


1 60  LIQUOR  LA  W  ADMINISTRA  TION  [498 

which  is  found  in  the  mayor  of  a  modern  city.  From 
compulsory  and  non-professional  service  required  of  private 
citizens  we  have  advanced  to  the  maintaining  of  a  profes- 
sional class  of  public  servants,  limited,  in  some  branches,  to 
experts.  Finally,  for  the  unification  of  administration  in 
matters  of  general  concern,  resort  has  been  had  to  a  wide 
variety  of  centralized  commissions. 

The  increased  regularity  and  definiteness  resulting  from 
more  complete  organization  has  necessarily  reacted  upon 
legislation.  It  has  been  said  that  "  Government  always  ad- 
ministers more  wisely  than  it  legislates.  ...  It  is  from 
the  administrative,  or  executive,  branch  that  has  thus  far 
come  what  little  progressive  action  governments  have  ever 
taken." '  Whether  this  be  true  or  not,  it  is  undoubtedly  the 
tendency  of  administrative  activity  to  clarify  the  purposes 
of  legislative  regulation,  and  to  render  the  more  eflfective 
service  in  this  respect  in  proportion  as  expert  ability  is  em- 
ployed in  administrative  duties.  In  so  far  as  administrative 
organization  is  made  more  nearly  perfect  for  the  enforce- 
ment of  liquor  laws,  the  improvement  of  those  laws  will  be 
promoted.  It  may  also  be  true  that  "  Every  extension  of 
the  regulative  policy  involves  an  addition  to  the  regulative 
agents,"*  and  that  "The  increasing  power  of  a  growing  ad- 
ministrative organization  is  accentuated  by  the  decreasing 
power  of  the  rest  of  the  society  to  resist  its  further  growth 
and  control." '  To  obviate  the  evils  of  a  powerful  bureau- 
cracy it  is  of  the  highest  importance  that  regulative  policy 
be  held  as  closely  as  possible  to  the  lines  of  least  resistance 
— ^the  lines  marked  out  by  natural  and  economic  laws.  But 
it  is  of  equal  importance  that  the  regulative  policy  thus 
defined  be  efficiently  carried  out. 

The  differentiation  of  liquor  law   administration  into  its 

*L.  F.  Ward,  Dynamic  Sociology ^  II,  573. 

•  Herbert  Spencer,  The  Coming  Slavery^  p.  27.  *  IHd.t  p.  33. 
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two  prime  elements,  revenue  and  police,  makes  possible  such 
a  specializing  of  revenue  administration  as  to  add  greatly  to 
its  efficiency.  It  is  impossible  to  specialize  the  police  ad- 
ministration of  liquor  laws  with  equal  completeness ;  but  the 
experiment  of  committing  the  police  enforcement  of  the 
liquor  laws,  in  a  large  city,  specially  to  selected  officers  as 
well  as  generally  to  all,  has  shown  that  even  the  police  ad- 
ministration of  such  laws  may  be  specialized  with  some 
degree  of  definiteness.  It  would  be  rash  to  predict  the 
general  employment,  at  an  early  day,  of  experts  to  guard  the 
peace  and  moral  safety  of  society,  as  experts  are  now  em- 
ployed to  examine  savings  banks  and  supervise  the  erection 
of  buildings.  It  is  reasonable  to  expect,  however,  that  pub- 
lic sentiment  generally  will  compel  such  a  mingling  of 
administrative  efficiency  with  "humanizing"  influences  in 
police  control  as  to  make  it  easy  for  good  men  everywhere 
to  obey  the  law,  and  hard  for  bad  men  to  evade  it.  When 
this  standard  of  administration  has  been  attained,  imperfect 
laws  will  rectify  themselves. 

The  common  view  of  the  problem  of  enforcement  of 
liquor  laws  is  expressed  in  the  following  words  which  ap- 
peared recently  in  a  representative  newspaper : 
Liquor  laws  are,  we  believe,  the  only  laws  about  which  there  is  much 
question  of  construction.  When  new  laws  are  made  as  to  other 
things  there  is  frequendy  dispute  as  to  their  meanings ;  that  dispute 
is  setded  by  a  test  case,  and  that  is  the  end  of  it.  But  with  liquor 
laws,  the  construction  of  which  has  been  settled  over  and  over  again, 
there  is  this  continual  wrangling,  not  really  as  to  the  meaning,  but,  to 
make  a  long  story  short,  as  to  the  way  in  which  they  should  not  be 
enforced.  We  believe  we  are  waking  up  to  the  significance  of  having 
a  common  rule  of  action  enforced  so  that  all  people  may  have  pro- 
tection. Certainly  there  is  now  everywhere  a  strong  attempt,  and 
everywhere  successful,  to  enforce  liquor  laws.  ...  It  will  bring  us 
to  the  condition  that  if  we  do  not  want  the  liquor  traffic  regulated 
according  to  the  present  laws,  we  will  modify  those  laws.    When  a 
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people  reaches  soch  a  stage  it  has  made  incalculable  advance  beyond 
that  in  idiich  it  is  satisfied  with  baring  a  law  and  then  ignoring  it,  or 
^'giving  it  a  liberal  construction.*' 

Tbis  view  covers  but  half  the  problem  of  liquor  law  ad- 
ministration. It  is  the  province  of  administration  not  only 
to  secure,  by  enforcement,  the  repeal  of  an  untrue  expression 
of  the  popular  will,  but,  by  wise  insistence,  to  conserve  the 
influences  that  make  for  social  uplift.  The  administration  is 
the  active  guardian  of  the  public  welfare.  In  the  high  de- 
gree of  difTerentiation  of  aims  and  specialization  of  functions 
which  political  society  has  attained,  the  administration  must 
be  held  responsible  for  many  duties  which  in  former  days 
were  left  to  the  voluntary  action  of  private  persons ;  and  when 
accountability  to  a  local  constituency  does  not  suiHce  to  se- 
cure that  conservative  activity  which  makes  for  public  and 
private  well-being,  efficiency  is  in  some  cases  to  be  sought 
through  the  central  administration  of  the  commonwealth. 
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By  Frank  Greene  Batea,  PhJ>.    Price,  $x.so. 

3.  CentiaMsed  Adminiatiation  of  Liqnor  Lawa  in  the  Amftriflati  Comman- 

wealtha.  By  Clement  Moore  Laoey  Sitae,  Ph.D.   Price,  $1.00. 

VOLUME  XL    1899.    488  pp. 
Price,  $3.90;  bound,  $4.00. 
The  Orowth  of  Citiea.    By  Adna  Fenln  Weber,  Ph.  D. 

VOLXTMEXIL    1899-1900. 
I.  Hiatoiy  and  Fonctiona  of  Cenind  Labor  Uniona. 

By  William  llazwell  Bnrke.    (Ready  in  October  ) 


The  aet  of  eleven  volumea  is  offered  for  $31 ;  boimd,  $36. 


For  further  information  apply  to 

Prof.  EDWIN  B.  A.  BEUGMAN,  Columbia  Univttrittiy, 
or  to  THE  MAOMTTJi  A  W  OOMPANT,  New  Tinrk, 
London:  P.  8.  KING  dt  BON,  2  Great  Bmitli  SIrtol,  Weatmlasltf. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


\ 


Digitized  by  VjOOQIC 


Digitized  by  VjOCJ)QIC 


Digitized  by  VjOOQIC 


